
RECvr

m M I AM I BEAC H 2001 SEP 26 AM 10 53

CITY CLEiiHS OFFICE
OFFICE OF THE CITY MANAGER

NO LTC 216-2007LETTER TO COMMISSION TO

Mayor David Dermer andMembers ofthe City Commission FROM

Jorge M Gonzalez City Manager DATE

September 25 2007 SUBJECT

CIRCUIT COURT DECISION REGARDING THE PROPERTY TAX CONSTITUTIONAL

AMENDMENTThe

purpose ofthis LTC is to provide the Mayor and City Commission with information regarding

yesterdaysdecision by Leon County Circuit Judge Charles Francis that the proposed

January 29 2008 super-homestead propertytaxamendment is misleading and confusing and

shouldbe removed from the presidential primary ballotThe judges decisionis attached

Governor Charlie

Crist and legislative leaders issued statements that their efforts tocut taxes are
not over Besides appealing the decision another option includes rewriting the ballot summary

during the upcoming budget-cutting special sessionwhichis scheduled tobegin onOctober

3 Property taxis already on that session s agenda asthe Legislature plans to remove
the City of Miami s exemption fromthe statutory property tax cutsat that time Another less-likely

option wouldbeadeferralofthe issuetothe Taxation and Budget Reform Commission Besides whatever
actionif

anyistaken by the Legislature to correct this issue Speaker Rubio has already indicated
that regardless of the outcomeof January s constitutional amendment ballotquestion the

Legislature will consider additional property tax cutsduring the2008 regular session
In reaction tothe Judges ruling the Speakersaid that too many local governments have refused
toprovide tax relief One wayor another we will give Florida taxpayers the relief
they deserve On Tuesday morning Governor

Crist said thismaybea blessing in disguise It may give us an opportunity to do

even moreThat is really uptothe willof the members of the House andSenate The Governor also

citedtwo optionsfor addressing this issue appealingtheruling or passinga new
tax proposal in theupcoming session According totheOrlando Sentinel business groups that felt
leftout of the super-exemption proposal say they plantolobby lawmakers to include them in
aproperty tax relief package during the special session Atthis pointitis

too early to predict the final outcome however the Administration will continue to monitor thisissue
asit develops and will provide you with updates as they become available In the meantime
ifyou have any questions or need additional information please do not hesitate

tocontact me JMG HF kcc Jose

SmithCityAttorney

Executive Staff Management Team Attachment



IN THE CIRCUIT COURT OF THE
SECOND JUDICIAL CIRCUIT 1N AND

FOR LEON COUNTY FLORIDA

ERIC M HERSH individually as a CASE NO 37-2007-CA-1862registeredvoterand
taxpayer and as the Mayor of

the City ofWeston Florida Plaintiffvs KURT

S

BROWNING

as Secretaryof State State ofFlorida
and FLORIDA DEPARTMENT OF REVENUE Defendants
FINAL SUMMARY

JUDGMENT

AND CROSS SUMMARY JUDGMENT THIS CAUSEwas

heard bytheCourton PlaintiffsERICMHERSH Motion for Summary Judgment and upon

Defendants KURT SBROWNING as Secretaryof State State of Florida and FLORIDA DEPARTMENT

OF REVENUE Cross-Motion for Summary JudgmentPlaintiff seeks the following

relief from this Courtaadeclaration that

the ballot summary proposed by Senate JointResolution 4-B SJR 4-Bisunconstitutionallymisleading and

improperand enjoining theSecretary ofState from placing the same on

the ballot andbadeclaration that the placing

of the proposed constitutional amendments inSJR 4-Bonaballot in aspecialelection

as called for by House Bill SB HBS is unconstitutional because there are multiple amendments as

opposedtoa single amendment proposed and enjoining the Secretary of

State from placing the proposed amendments on the ballot and



c a declaration that Sections 1 through 12 of House Bill 1B HB 1B are

unconstitutional and enjoining the Department ofRevenue from implementing the

same prior to the passage of the amendments proposed in SJR 4-BJURISDICTION

VENUE AND STANDING This

Court has jurisdictionto grant declaratory and injunctive relief See Section 86011Florida

Statutes Martinezv Scanlan 582 So 2d1167 Fla 1991 Armstrongv Harris 773 So 2d7

Fla 2000 Venue isproper pursuantto Section 47011Florida Statutes The parties stipulated on

the record at the hearing in this proceeding that there are no issues raised by them as to the jurisdiction

of this court the venue of these proceedingsorthe standing ofMr Hersh to bring this action

The Court has found and the parties agree that the issues before the Court are pure issues of

law and appropriate for determination bysummary judgmentThe

issues for this Court to resolve are whether the ballot summary for the proposed constitutional

amendments setforth in SJR 4-B isclear and unambiguous and whether it provides fair notice

ofthe effectofthe proposed constitutional amendmentsandwhether the Legislature may enact the

provisions of Sections 1-12 ofHB1B which condition and limit by general law the authority of local

governments tolevyad valorem taxes thatdonot exceed ten millsFor the reasons set forth this

Court concludes that the ballot summary does not meet the constitutional fair notice requirements and the

Legislature does have such authority PROCEDURAL BACKGROUNDA

Petitionfor

Writ ofMandamus was initially filedinthe Supreme Court of Florida on July92007 and

transferred on July122007 by Order of the Supreme Court of Florida tothis Court for expedited consideration

An Amended Petition for Mandamus andor Other Reliefwas filedon2



July 17 2007 Thereafter on July 18 2007 this Court entered its Order Denying Alternative Writ

and Deeming Action One for Declaratory Judgment A Second Amended Complaint for

Declaratory Relief was filed on August 7 2007 and answered by Defendants on August 10 2007

Plaintiff filed its Motion for Summary Judgment on August 17 2007 and Defendants filed their

Cross-MotionforSummary Judgment on August 31 2007 The Court finds and the parties stipulated

that there are no genuine issues ofmaterial factand the controversy between the parties is

ripe for determinationby summary judgment SENATE

JOINT RESOLUTION4BSJR

4-B proposesamendments tosections 346 and 9 of Article VIIand the creation ofanew

section 27ofArticle XIIofthe Florida Constitution Thefull text of the ballot summary isas follows

BEIT

RESOLVED that the following statement be placed on the ballot CONSTITUTIONAL AMENDMENT

ARTICLEVII

SECTIONS 346 AND 9 ARTICLE XII
SECTION 27 AD VALOREM

PROPERTY TAXATION ASSESSMENTS EXEMPTIONS LIMITATIONS

ANDHOMESTEADS -Proposing amendmentstothe

State Constitution to increase the homestead exemption from 25 000to75 percent of

the just value of the property upto 200 000 and15 percent of the just value of
the property above 200 000 upto 500 000 tosubject the 500 000 thresholdto

annual adjustments based on the percentage change in per capita personal income

to authorize an increase inthe500 000 thresholdamountbyatwo- thirds vote

of the Legislature and to specify minimum homestead exemption amounts of
50000foreveryone except low-income seniors and100000 for low-income seniors to

provide for transitional assessments ofhomestead property under the increased homestead

exemption that include preserving applicationofSave-Our Homes provisions untilan

irrevocable election ismadetorevise Save-Our-Homes provisions to conformtoprovisionsproviding

for the increased homestead exemption and transitional assessments ofhomestead

property to require the Legislature tolimit the authority of

counties municipalities and special districts to



increase ad valorem taxes to authorize an exemption from ad valorem taxes ofno

less than 25000 of assessed value of tangible personal property to provide for

assessing rent-restrictedaffordable housing property and waterfront property used for
commercial fishing commercial water-dependent activitiesandpublic accessat lessthan

just value andto schedule the amendments totake effect upon approval bythevoters
and operate retroactively to January 1 2008 if approved ina special election held
onJanuary 29 2008 or shall take effect January 12009 if approved inthe
general election held inNovember of2008 Plaintiff argues

that the summary is misleading in that it fails to advise the voter that the proposed amendments

would phaseout and ultimately eliminate Save-Our Homes protectionscontained insection

4Article VIIof the Florida Constitution and thatitfalsely suggests a minimum homestead exemptionof

50000 for everyoneThe Defendants argue that the ballot language is clear and concise

andis divided into distinct parts separated by semicolons and must be read as such STANDARD OF

REVIEW

Theduty and

responsibility of this Court in approaching this significant question iswell established The standard

isInaddressing our

responsibility to assure that proposed amendments meet the requirements of section

1011611wehavestated that the purpose ofthis statute is toassure that
the electorateisadvisedofthe true meaning and ramificationsofanamendment Askew v

Firestone 421 So 2d 151 156Fla 1982 We have explained that the

statute requires the title and summary to beaaccurate and informative Smith v

American Airlines 606 So2d 618 621Fla 1992 and b objective and free
from political rhetoric see Evans 457 So 2d 1355 SaveOur Everglades 636 So

2d at 1341Advisory Opinion to

theAttorney General re TaxLimitation 644 So2d 486at490 Fla 1994 This Court is

fully aware and the Defendants have clearly pointed out tothe Court that its review should be

highly deferential as it reviews and considers these legislatively-proposed amendments Defendants MemorandumIn

Opposition to Plaintiff s Motion for Summary4



Judgment and Cross-MotionFor Summary Judgmentatp 5 The extentof that deference hasbeen described

as follows In

conducting this review we traditionally have acceptedameasure of deference tothe

Legislature Another

thing we should keep in mind isthat we are dealing witha constitutional democracy

inwhich sovereignty residesin the peopleIt is their Constitution thatweare

construing They havea right to change abrogate or modifyit in any manner within

theconfinesofthe Federal Constitution The legislature which approved and submitted

the proposed amendment took the same oath to protect and defend the Constitution

thatwe did and our first duty is to uphold their action if there isany reasonable

theory under which it can be done This isthe first rule we are required to
observe when considering acts of the legislature and it is even more impelling when
consideringaproposed constitutional amendment whichgoestothe people for their

approvalordisapproval Armstrong

v Harris 773 So 2d7at 14 Fla 2000 citing Gray v Golden 89 So 2d785790 Fla

1956 Try

as this Court has and having consideredall memoranda andargument presentedto the Court

and having read reread examined andstudied the ballot summary under review the Court cannot

find that the language is clear concise unambiguous and fair The language at issue ismisleading

and confusing and does not provide fair notice to the voter educatedor otherwiseof the

purpose and effect ofthe proposed amendmentstothe Florida Constitution Justice Grimes spoke

of the educated voterinSmithv American Airlines606 So2d618 Fla 1992 While

we agree that voters maybe presumedto have the abilityto reason and to draw logical

conclusionswedo not believe that the ballot summary here iswritten clearly enough
for even themore educated voters to understand itschief purposeWe

also agree with appellant that voters are generally requiredto do their homework and
educate themselves about the details ofa proposal and about the pros and cons of

adopting the proposal However the availabilityof public information aboutaproposed

amendment cannot bea substitute for an accurate and informative ballotsummary

Id

at 621



Currently all citizensofFlorida who own a homestead are entitled to the protection provided

by section 4c Article VII of the Florida Constitution known as the Save-Our-HomesprovisionThis provision

effectively limitsan increase inthe assessment onahomestead to the lower of three percent3

of the assessment fortheprior year orthe percent changein the Consumer Price IndexFla Const

Art VII4c1TheSupreme Court has said that In brief the amendment was designed to

ensure that citizens onfixed incomes wouldnot lose their homes onthe tax block due tothe

rising value of Florida property Smithv Welton 729 So 2d371373 Fla 1999 This right would be

lost under the proposed amendmentsto anyone not entitled toahomestead exemptionontheeffective

dateofthe proposed amendments andnowhere isthe loss of this valued constitutional protection disclosed

inthe ballot summary Proposed section 12 Article XII SJR 4-B The ballotsummary

addresses this issueasfollows to provide for

transitional assessments of homestead property underthe increased homestead exemption that

include preserving application of Save-Our-Homes provisions untilanirrevocableelection

ismade to revise Save-Our-Homes provisions to conform to provisionsprovidingfor

the increased homestead exemption and transitional assessments of homestead property

SJR 4-B lines2-8 page13The

summary isjust not correctIn fact it

is misleading There is nopreserving application of Save-Our-Homes provisionsforall of those personswho

arenotentitledtoa homestead tax exemption ontheeffective date of the amendments or for anyone

who sells or conveys title totheir homestead after the effective date of the amendments whether or not

anirrevocable election ismade We have nowheretolook as to themeaning of

preserving and revising except the words as they are used anddefined inthedictionary Green v

State 604 So 2d 471 473 Fla 1992 Frankenmuth Mut Ins Co v Magaha769 So 2d 1012 1020

Fla 2000 Merriam-Webster s On-6



line Dictionary 2006-2007Merriam-WebstersIncorporateddefines theword preserving asto keep

safe from injury harmordestruction protectorto keep alive intact or free from decaybmaintain

The word revising is defined as tolook over againinorder tocorrect or improve Merriam-Webster On-line

Dictionary2006-2007 athttp w wwmerriam- Webster comdictionaryrevisingAfter

theeffectivedateofthe amendments the constitutional protections currently provided will not

bepreserved foranyone who isnot entitled tothe homestead tax exemption on the effective

dateof the amendments They also will notbeavailable to anyone who sells or transfers their

homestead after the effective dateofthe amendments They will onlybe preserved for those who currently

enjoy them and who donot choose tosurrender those protections by making the irrevocable election

Furthermore for those whodonot make the irrevocable election the protections currently being

provided are not revisedbut remain absolutely the same See Evansv Firestone 457

So2d1351 1355 Fla 1984as to the use of the word establishes Nowhere in the ballot summary

isthe voter alerted tothe elimination of these constitutional protections onhomestead assessments They

are simply ledto believe that they are preserved or revised Plaintiff argues that the

ballot

summary isalso misleading becauseitfalsely suggestsaminimum homestead exemption of 50

000for everyone Plaintiff alsoappears to argue thatthe ballot summary is misleading in

that therewould notbe anincrease in the homestead exemption for those persons whokeep their

Save-Our-Homes treatment and do notmaketheirrevocable electionInlight of theCourts findings

above determining that the ballotsummary is misleading for the reasons stated the Court does not deem

itnecessary to address these issues



It is therefore ORDERED and ADJUDGED that Plaintiffs Motion for Summary

Judgment is granted and the Court declares that the ballot summary for the proposed amendments

relating to AdValorem Taxation Assessments Exemptions Limitations and Homesteadsproposed

by Senate JointResolution 4-Bis misleading and inaccurate and shall not be placed on the ballot fora

special election scheduled January29 2008 Defendants Cross-Motion ForSummary Judgmentisdenied

HOUSE BILL

SBIn light

of the fact this Court has determined that the ballot summary ofSJR 4-B shall notbe placed on

the ballot for the special election scheduled for January292008 pursuant to HBSB the Court determines

this issuetobemoot and finds it unnecessary torenderanopinion onwhether ornot HB

SB violates the single amendment or revision requirement of section5Article XI of the Florida Constitution

HOUSE BILL1B

Plaintiff has also

requestedadeclaration that sections1through 12of House Bill 1BHB 1 B are unconstitutional and

anorder enjoining the DepartmentofRevenue from implementingthesameprior tothe

passage of the amendments proposed in SJR 4-B The Plaintiff contendsthat the provisionsof sections 1

through 12ofHB1B impermissibly limit the authorityof local governments and specifically municipalitiesto

levyadvalorem taxes up to ten mills in violation of section 7Article VIIof the

Florida Constitution asit currently reads The provisions of sections 1through 12became effective on

June 212007 when HB 1B became law These provisions donot relateto homestead protection Sections 13

through32ofHB1B shall take effect only upon the effective date ofamendments to

the State Constitution contained in Senate JointResolution 4-B or House



Joint Resolution 3B revising the homestead tax exemption Section 34 HB 1B lines 1910-

1915 page 69

To resolve the present controversy it is not essential that we examine the details ofhowthe

tax rate formulas are calculated or the exact nature ofthe limitations imposed upon the authority of

municipalities Plaintiff asserts and Defendants do not contest the effect of the challenged

provisions is to place limits on the right of municipalities to assess up to ten mills ofad valorem

taxes without meeting theappropriate requirements imposed by the challenged provisions contained

in Sections 1-12ofHB1B Plaintiff contendsthat the Legislature has no authoritytolimit municipal authority

to assess upto ten millsofadvalorem taxes To the contrary Defendants contend that the Legislature

has the absolute inherent and constitutional authorityto do just that Section

9Article VIIof the Florida Constitution providesin pertinent parta

Counties school districts and municipalities shallbe authorized bylaw to levy ad
valorem taxesb

Ad valorem taxes shall not be levied in excess of the following millages upon
assessed value of real estate and tangible personal property forall municipal

purposes ten mills Plaintiff

relies substantially on statements contained inAdvisory Opinion to the Attorney General

re Tax Limitation 644 So2d486 Fla 1994 and the languagein section9 Article VIIof the

Florida Constitution The Court finds that Plaintiffs reliance onthis authority is ill-founded Inthe

Tax Limitation decision theSupreme Court was faced with the review of citizen initiated ballot initiatives

and addressed them onlytodetermine the singlesubject and fairnotice requirementsofthose

initiatives Idat 489 The language from section 9a ArticleVII quoted above specifically provides

thatthe municipalities righttoassess shall be authorized by law The meaning and

application ofthis language was discussed anddecided in Florida DeptofEducation 9



v Glasser 622 So2d944 Fla 1993 As applied to school districts the Supreme Court specifically

rejected the argument Plaintiff makes in this proceeding and the Court stated

The issue presented here is whetheraschool district has constitutional authority to levy such
taxes in the absence of enabling legislation We answer the query in the negative for the
reasons hereinafter expressed

Id at 946

Defendants rely upon the expressed language of section 9 Article VII of the Florida

Constitution as well as the inherent power ofthe Legislature to tax subject to the constitutional ten

mill limit when applied to municipalities described by the Supreme Court in Belcher Oil Company

v Dade County 271 So2d118 Fla 1972

As the Florida Constitution and the case law ofthis state evidence the State through
the legislative branch of the government possesses an inherent power to tax and a

municipality may exercise a taxing power only to the extent to which such power has
been specifically granted to it by general law Citations omitted The right to

determine the subjects of taxation and exemptions therefrom is within the

Legislaturesprerogative in the exercise of its sovereign power But this right is

subject to the controlling constitutional limitations Citation omitted This Court

has held in City ofTampa et al v Birdsong Supra municipalities may not impose
aparticular tax unless specifically authorized by general law to do so

Id at 122

Plaintiff has correctly pointed out to this Court that the Glasser decision applied to school

districts and that the Supreme Court specifically declined to say whether the Glasser opinion should

be applied to counties when it footnoted a decision as follows

Weneed not and therefore do not decide whether the full rationale ofGlasser should
be applied here Whether the Legislatures power is any narrower in the context

ofcounty governmental taxation is a question we need not address today

BoardofCounty Commissioners Hernando County v Fla Dept ofComm Affairs 626So2d 1330

1332 n 2Fla 1993

10



This Court cannot so decline because the issue has been squarely presented to the Court by

the enactment of HB 1B which is already in effect and by the challenge to that legislation as it

directly applies to municipal authority to levy taxes The Court cannot find merit in Plaintiff s

argument that municipalities should be treated differently than school districts for the purpose of

determining the scope of the application to municipalities of section 9 Article VII of the Florida

Constitution Because the language granting and limiting the taxing authority contained in the

constitutional provision is identical in pertinent part as to school districts and municipalities and for

all ofthe reasons set forth in Glasser as to the meaning ofsuch language and authority it is therefore

ORDERED and ADJUDGED thatPlaintiffs Motion for Summary Judgment is denied and

Defendants Cross-MotionforSummary Judgment is granted and the Court declares that Sections1

through 12 of HB1 B are not unconstitutional and their application and enforcement shallnot be enjoined

until the passageofthe constitutional amendments proposedin SJR 4-B andHB SB Costs of

this proceeding shallbe paid by the party incurring the same Motions for

rehearing or clarification willnotbe entertained DONE and

ORDERED in Tallahassee Leon County Florida this 24hdayof September 2007 CHARLES

A

FRANCIS Chief Judge

Signed Original

to
Clerk 11 Copies

sent
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