City of Miami Beach, 1700 Convention Center Drive, Miami Beach, Florida 33139, www.miamibeachfl.gov

COMMITTEE MEMORANDUM

TO:

FROM:
DATE:

This shall serve as written notice that

Jimmy L. Morales, City Manager<
March 2, 2015

meeting of the Finance and Citywide

Projects Committee has been scheduled for March 2, 2015, at 3:00 P.M. in the
Commission Chambers.

The agenda is as follows:

OLD BUSINESS

1:

Discussion Regarding The Greater Miami Convention and Visitors
Bureau Interlocal Agreement (March 5, 2014 Commission Item C4F)(188)

Max Sklar — Tourism, Cultural and Economic Development Director

Discussion Regarding The Live Nation Management Agreement For
The Jackie Gleason Theater (November 19, 2014 Commission Item C4F)(234)

Max Sklar — Tourism, Cultural and Economic Development Director

Discussion asking the Commission for $10,000 for 2015 Senior
Group Programs. He wants to reach out to senior citizens throughout
Miami Beach (November 19, 2014 Commission Item R9B)(239)

Maria Ruiz — Housing and Community Services Director

Discussion Regarding The Miami Beach Convention Center Booking
Policy (November 19, 2014 Commission Item R9G)(240)

Max Sklar — Tourism, Cultural and Economic Development Director

Discussion Regarding The Renewal Of The City Manager Jimmy

Morales’s Employment Contract (December 17, 2014 Commission Item
C4B)(244)

Jonah Wolfson — Chairperson



ITEMS REFERRED AT February 11, 2015 COMMISSION MEETING

6.

10.

1.

Discussion Regarding The Concession Agreement For The
Management And Operation Of A Food And Beverage Concession,
Currently Operated By Blissberry, LLC., Located In A Portion Of The

South Pointe Park Pavilion Building (February 11, 2015 Commission Item
C4A)(261)

Max Sklar — Tourism, Cultural and Economic Development Director

Discussion Regarding The Concession Agreement For The
Management And Operation Of Concession Stand Buildings And
Beachfront Concession Areas, Currently Operated By Tim Wilcox,

Inc., Located At 21st And 46th Streets (February 11, 2015 Commission Item
C4B)(262)
Max Sklar — Tourism, Cultural and Economic Development Director

Discussion Regarding The Construction Of A Parking Garage At The

27th Street And Collins Avenue Parking Lot (February 11, 2015
Commission Item C4C)(263)

Saul Frances — Parking Director

Discussion Regarding The Issuance Of A Solicitation For The
Placement Of ATM Machines On City Owned Property (i.e. City

Owned Parking Garages, etc.) (February 11, 2015 Commission Item
C4Q)(264)

Alex Denis — Procurement Director
Max Sklar - Tourism, Cultural and Economic Development Director

Discussion Regarding Approval To Authorize The Issuance Of A

Request For Proposals (RFP) For Security Guard Services (February
11, 2015 Commission Item R2A)(265)

Chuck Tear — Emergency Management Director
Alex Denis — Procurement Director

Discussion Regarding Life Guard Stands In Miami Beach (February 11,
2015 Commission Item R9E)(266)

Virgil Fernandez — Fire Chief

NEW BUSINESS

12.

Discussion Regarding the Issuance of Additional Stormwater
Revenue Bonds (January 27, 2015 Commission Item C4D)(260)

Patricia Walker — Chairperson



Finance and Citywide Projects Committee Meetings for 2015:
April 8, 2015

May 11, 2015

June 3, 2015

July 1, 2015

August 12, 2015

September 4, 2015

October 5, 2015

November 4, 2015

December 7, 2015

PENDING ITEMS: REFER TO ATTACHMENT 1

PDW/rs/kd

To request this material in accessible format, sign language interpreters,
information on access for persons with disabilities, and/or any accommodation to
review any document or participate in any city-sponsored proceeding, please
contact 305-604-2489 (voice), 305-673-7524 (fax) or 305-673-7218 (TTY) five
days in advance fto initiate your request. TTY users may also call 711 (Florida
Relay Service).

Cc. Mayor and Members of the City Commission
Management Team















































































Finance & Citywide Projects Committee
March 2, 2015

Mr. Shapiro’s Elder Cultural Programming
Page 2 of 2

organizations that leverage community resources to ensure their services are equitably
available and accessible by all elder residents.

Typically, the City would establish greater performance measures and documentation of
capacity than those included in Mr. Shapiro’s proposal. Having said this, the attached
proposal (Attachment B) summarizes the compromises established in order to
accommodate Mr. Shapiro’s initial intent to serve affluent, elder residents of our City while
still establishing some measure of accountability for City funds.

Finally, this initiative is currently unfunded. If it will be pursued, funding will need to be
identified.

JML/KGB/MLR

F:\neig\Homeless\CHILDREN\$ALL\Commission Committees\Stanley Shapiro Elder Services 03022015.doc
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N\ | AM I B EAC H INDEPENDENT CONTRACTOR AGREEMENT

OFFICE OF HOUSING & COMMUNITY SERVICES

This Agreement is entered into on this 1st day of April, 2015, between Stanley K. Shapiro (Contractor),
and the City of Miami Beach, Florida (City), for a period of Six (6) Months, with an effective starting date
of April 1, 2015, and an end date of September 30, 2015 (the Term).

1. Scope of Work/Services.

This Agreement is for the purpose of providing Event and Activities Promotion to Middle-Income Elder
Residents to the City’s Office of Housing & Community Services and Parks and Recreation Department.
Specifically, throughout the Term of this Agreement, Contractor shall provide and/or perform the following
minimum services:

Please refer to Scope of Services, Attachment “A”

2. Fee.
In consideration of the work and/or services to be provided pursuant to this Agreement, the City agrees to

pay Contractor a fee, in the not to exceed amount of $6,500 (Six Thousand Five Hundred Dollars),
which shall be paid as follows:

Please refer to Fee Summary, Attachment “B”

The total fee paid to Contractor pursuant to this Agreement shall not exceed $8,000 (Eight Thousand
Dollars) for the Term provided herein.

3. Work Schedule.

During the Term of the Agreement, Contractor shall provide the work and/or services in accordance with
the following minimum work schedule:

Please refer to Deliverables, Attachment “C”

Contractor's work and/or services shall be overseen by the following City Department/Individual: Office
of Housing & Community Services/ Maria L. Ruiz, and Parks and Recreation Department Andrew

Plotkin.
4. Termination.

This Agreement may be terminated for convenience of either party, with or without cause, by giving
written notice to the other party of such termination, which shall become effective upon fourteen (14)
days following receipt by the other party of the written termination notice. Upon termination in
accordance with this paragraph, the Contractor shall be paid a sum equal to all payments due to him/her
up to the date of termination; provided Contractor is satisfactorily continuing to satisfactorily perform all
work and/or services up to the date of termination. Thereafter, the City shall be fully discharged from any
further liabilities, duties, and terms arising out of, or by virtue of, this Agreement.

5. Indemnification/Hold Harmless.

Contractor agrees to indemnify, defend, and hold harmless the City of Miami Beach and its officers,
employees and agents, from and against any and all actions, claims, liabilities, losses and expenses,
including but not limited to, attorney's fees, for personal economic or bodily injury, wrongful death, loss of
or damage to property, at law or in equity, which may arise or be alleged to have arisen from the
negligent acts or omissions or other wrongful conduct of Contractor, and/or any and all subcontractors,
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employees, agents, or any other person or entity acting under Contractor’s control, in connection with the
Contractor's performance of the work and/or services pursuant to this Agreement. Contractor shall pay
all such claims and losses and shall pay all costs and judgments which may arise from any lawsuit
arising from such claims and losses, and shall pay all costs and attorney’s fees expanded by the City in
defense of such claims and losses, including appeals. The parties agree that one percent (1%) of the
total compensation to Contractor for performance of the work and/or services under this Agreement is the
specific consideration from the City to Contractor for the Contractor’s agreement to indemnify and hold
the City harmless, as provided herein. Contractor and the City hereby agree and acknowledge that this
indemnity provision is intended to and shall survive the termination (or earlier expiration) of this

Agreement.

6. Limitation of Liability.

The City desires to enter into this Agreement only if in so doing the City can place a limit on City's liability
for any cause of action for money damages due to an alleged breach by the City of this Agreement, so
that its liability for any such breach never exceeds the sum of the compensation/fee to be paid to
Contractor pursuant to this Agreement, less any amounts actually paid by the City as of the date of the
alleged breach. Contractor hereby expresses his willingness to enter into this Agreement with
Contractor's recovery from the City for any damage action for breach of contract to be limited to a
maximum amount equal to the compensation/fee to be paid to Contractor pursuant to this Agreement,
less any amounts actually paid by the City as of the date of the alleged breach. Accordingly, and
notwithstanding any other term or condition of this Agreement, Contractor hereby agrees that the City
shall not be liable to Contractor for damages in the amount in excess of the compensation/fee to be paid
to Contractor pursuant to this Agreement, less any amounts actually paid by the City as of the date of the
alleged breach, for any action or claim for breach of contract arising out of the performance or non-
performance of any obligations imposed upon the City by this Agreement. Nothing contained in this
subparagraph or elsewhere in this Agreement is in any way intended to be a waiver of the limitation
placed upon City's liability as set forth in Section 768.28, Florida Statutes.

7. Notices.

All notices and communications in writing required or permitted hereunder may be delivered personally
to the representatives of the Contractor and the City listed below or may be mailed by registered mail,
postage prepaid (or airmailed if addressed to an address outside of the city of dispatch).

Until changed by notice in writing, all such notices and communications shall be addressed as follows:

CONTRACTOR: Stanley K. Shapiro
516 — 15'" Street
Miami Beach, Florida 33139

(305)726-5300

CITY: Maria L. Ruiz
City of Miami Beach
Office of Housing & Community Services
1700 Convention Center Drive
Miami Beach, FL 33139
(305) 673-7491

Notices hereunder shall be effective:
If delivered personally, on delivery; if mailed to an address in the city of dispatch, on the day following the

date mailed; and if mailed to an address outside the city of dispatch on the seventh day following the date
mailed.
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8. Venue.

This Agreement shall be governed by, and construed in accordance with, the laws of the State of Florida,
both substantive and remedial, without regard to principles of conflict of laws. The exclusive venue for
any litigation arising out of this Agreement shall be Miami-Dade County, Florida, if in state court, and the
U.S. District Court, Southern District of Florida, if in federal court. BY ENTERING INTO THIS
AGREEMENT, CITY AND CONTRACTOR EXPRESSLY WAIVE ANY RIGHTS EITHER PARTY MAY
HAVE TO A TRIAL BY JURY OF ANY CIVIL LITIGATION RELATED TO, OR ARISING OUT OF, THIS

AGREEMENT.

9. Duty of Care/Compliance with Applicable Laws.

With respect to the performance of the work and/or service contemplated herein, Contractor shall
exercise that degree of skill, care, efficiency and diligence normally exercised by reasonable persons
and/or recognized professionals with respect to the performance of comparable work and/or services.

In its performance of the work and/or services, Contractor shall comply with all applicable laws,
ordinances, and regulations of the City, Miami-Dade County, the State of Florida, and the federal

government, as applicable.

The Contractor agrees to adhere to and be governed by the Miami-Dade County Conflict of Interest
Ordinance, as same may be amended from time to time; and by any and all ethics/standards of
conducts as referenced in Chapter 2 of the City of Miami Beach Code (as may be amended from time

to time).

Contractor covenants that it presently has no interest and shall not acquire any interest, direct or
indirectly which should conflict in any manner or degree with the performance of the work and/or
services. Contractor further covenants that in the performance of work and/or services under this
Agreement, no person having any such interest shall knowingly be employed by the Contractor. No
member of or delegate to the Congress of the United States shall be admitted to any share or part of

this Agreement or to any benefits arising there from.

10. Ownership of Documents/Patents and Copyrights.

Any and all documents prepared by Contractor pursuant to this Agreement are related exclusively to the
work and/or services described herein, and are intended or represented for ownership by the City. Any
re-use distribution, or dissemination of same by Contractor, other than to the City, shall first be approved
in writing by the City Manager, which approval, if granted at all, shall be at the City Manager's sole and

absolute discretion.

Any patentable and/or copyrightable result arising out of this Agreement, as well as all information,
specifications, processes, data and findings, shall be made available to the City, in perpetuity, for public

use.

No reports, other documents, articles or devices produced in whole or in part under this Agreement
shall be the subject of any application for patent or copyright by or on behalf of the Contractor (or its
employees or sub-contractors, (if any) without the prior written consent of the City Manager, which
consent, if given at all, shall be at the Manager's sole and absolute discretion.

11. No Assignment/Transfer.

This section intentionally left blank.
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12.  Liability for Sub-contractors.

Contractor shall be liable for its work and/or services, responsibilities and liabilities under this
Agreement and the services, responsibilities and liabilities of any sub-contractors (if any), and any other
person or entity acting under the direction or control of Contractor (if any). When the term "Contractor"
is used in this Agreement, it shall be deemed to include any sub-contractors (if any) and/or any other
person or entity acting under the direction or control of Contractor (if any). All sub-contractors (if any)
must be approved in writing by the City Manager prior to their engagement by Contractor, which
approval, if granted at all, shall be at the City Manager’s sole and absolute discretion.

13. Independent Contractor/No Joint Venture.

THIS AGREEMENT SHALL NOT CONSTITUTE OR MAKE THE PARTIES A PARTNERSHIP OR
JOINT VENTURE. FOR THE PURPOSES OF THIS AGREEMENT, THE CONTRACTOR SHALL BE
DEEMED TO BE AN INDEPENDENT CONTRACTOR, AND NOT AN AGENT OR EMPLOYEE OF THE
CITY, AND SHALL NOT ATTAIN ANY RIGHTS OR BENEFITS UNDER THE CIVIL SERVICE OR
PENSION ORDINANCE OF THE CITY, OR ANY RIGHT GENERALLY AFFORDED CLASSIFIED OR
UNCLASSIFIED EMPLOYEES INCLUDING ANNUAL AND SICK DAY ACCRUAL. FURTHER, THE
CONTRACTOR SHALL NOT BE DEEMED ENTITLED TO FLORIDA WORKER'S COMPENSATION
BENEFITS AS AN EMPLOYEE OF THE CITY OR ACCUMULATION OF SICK OR ANNUAL LEAVE.

14. Waiver of Breach.

A party's failure to enforce any provision of this Agreement shall not be deemed a waiver of such
provision or modification of this Agreement. A party’s waiver of any breach of a provision of this
Agreement shall not be deemed a waiver of any subsequent breach and shall not be construed to be a

modification of the terms of this Agreement.

15. Severance.

In the event this Agreement or a portion of this Agreement is found by a court of competent jurisdiction to
be invalid, the remaining provisions shall continue to be effective unless City elects to terminate this

Agreement.

16. Joint Preparation.

The parties hereto acknowledge that they have sought and received whatever competent advice and
counsel as was necessary for them to form a full and complete understanding of all rights and obligations
herein and that the preparation of this Agreement has been a joint effort of the parties, the language has
been agreed to by parties to express their mutual intent and the resulting document shall not, solely as a
matter of judicial construction, be construed more severely against one of the parties than the other.

17. Purchase Order Requirement.

This agreement shall not be effective until executed by the parties hereto and until the City has issued a
Purchase Order for this agreement.

18. Entire Agreement.

This writing and any exhibits and/or attachments incorporated (and/or otherwise referenced for
incorporation herein) embody the entire Agreement and understanding between the parties hereto, and
there are no other agreements and understandings, oral or written, with reference to the subject matter
hereof that are not merged herein and superseded hereby.
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19. Contractor’'s Compliance with Florida Public Records Law.

To the extent that Stanley K. Shapiro is acting on behalf of the City, as provided under Section
119.011(2), Florida Statutes, this Agreement shall be subject to Florida Public Records Law including,
without limitation, Chapter 119, Florida Statutes, as same may be amended from time to time.

As required pursuant to Section 119.0701, Florida Statutes, Stanley K. Shapiro shall comply with
public records law; specifically to:

(a) keep and maintain public records that ordinarily and necessarily would be required by the
public agency in order to perform the service;

(b) provide the public with access to public records on the same terms and conditions that the
public agency would provide the records and at a cost that does not exceed the cost
provided in Chapter 119, Florida Statutes or as otherwise provided by law;

(c) ensure that public records that are exempt or confidential and exempt from public records
disclosure requirements are not disclosed except as authorized by law; and

(d) meet all requirements for retaining public records and transfer, at no cost, to the public
agency all public records in possession of the contractor upon termination of the contract,
and destroy any duplicate public records that are exempt or confidential and exempt from
public records disclosure requirements. All records stored electronically must be provided to
the public agency in a format that is compatible with the information technology systems of

the public agency.
Stanley K. Shapiro’s failure to comply with this Section, or to comply with a public records

request brought pursuant to this Section, may be deemed by the City to be an event of default under this
Agreement.

[REMAINDER OF PAGE LEFT INTENTIONALLY BLANK]
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be executed by the
respective officials thereunto duly authorized, this date and year first above written.

FOR CITY: CITY OF MIAMI BEACH, FLORIDA
ATTEST:
By: 4

City Clerk City Manager
FOR CONTRACTOR: : ... . Stanley K. Shapiro
WITNESS:
By:

Print Name Signature
By:

Print Name & Title
Print Name
Approved:

Department Director

Office of Budget & Performance Improvement

Assistant City Manager

Human Resources
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Attachment “B”
Fee Summary

The Contractor shall be paid $250 (Two Hundred Fifty Dollars) per week for up to four (4) weeks per
month for the term of this agreement for a total of $6,600 (Six Thousand Five Hundred Dollars). Payment
shall be made by the City upon submission of an invoice from the Contractor delineating the provision of
services noted in Attachment “A” no earlier than the first day of the subsequent month and as supported
by the submission of the following documentation:

1. Detailed invoice delineating the service provided, date and location of provided service and the
total number of attendees

2. Agenda or summary of activity provided or promoted

3. Attendance log or sign-in sheet that identifies those attendees whose household income is at
least $50,000 per year and whose age is at least 55

4. List of marketing and promotion efforts to ensure participation by the target population and as

documented by a verifiable contact list inclusive of agency name, person contacted, telephone
number, and date contacted

The Contractor may bill up to $500 (Five Hundred Dollars) for any costs associated with direct mailings
that promote events and activities covered under this Agreement. Reimbursement for such expenses
may be billed in the monthly invoice and must include the following documentation:

1. Receipt delineating expense for printing and/or mailing costs and evidence of payment

2. Mailing list indicating names and addresses of those receiving direct mailings

3. Sample of items distributed through the direct mailings
The Contractor may bill up to $500 (Five Hundred Dollars) for the cost of placing advertisements in local
newspapers (i.e. The Miami Herald, Miami New Times, or Miami Sun Post) promoting events and
activities covered under this agreement. Reimbursement for such expenses may be billed in the monthly
. invoice and must include the following documentation:

1. Copy of advertisement placed in the local newspaper

2. Invoice from the local newspaper for the advertisement

3. Evidence of payment to local newspaper as demonstrated by cancelied check
The Contractor may bill up to $500 (Five Hundred Dollars) for the purchase of refreshments for event and
activity participants at a cost no greater than $20 (Twenty Dollars) per event or activity. Reimbursement

for such expenses may be billed in the monthly invoice and must include the following documentation:

1. Receipt for refreshments purchased (excluding tax)
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Attachment “C”
Deliverables

The target beneficiaries of this agreement are Miami Beach residents aged 55 years of age or older with
household incomes greater than $50,000 per year. The performance threshold for this Agreement is for
the Contractor to serve a minimum of forty (40) such residents who are not currently recipients of Parks
and Recreation Department services by the fifth weekly event covered under this Agreement.

The City reserves the right to terminate this agreement by week six (6) if the Contractor fails to meet this
Deliverables threshold.

The Contractor’'s work schedule, at a minimum, must include attendance at each event promoted or
delivered under this Agreement. it is the Contractor’s responsibility to devote the time necessary to
achieve the stated Deliverables threshold. Failure to attend an event under this Agreement shall be
deemed a cause for default and the subsequent termination of this Agreement.
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City Manager Contract Term Sheet

Duration: 4 year term at $262,650.00 annual salary

Bonus: 10% ($25,500.00) one-time non-pensionable to be awarded on
March 31, 2015

COLA increase: 3% one-time increase on salary to $262,650.00.

457 Funding: Increase city contribution from $3,900.00 to $24.000.00 for term

of contract.
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EMPLOYMENT AGREEMENT

THIS EMPLOYMENT AGREEMENT (the “Agreement™) is entered into, by, and
between JIMMY L. MORALES (“Morales”) and the CITY OF MIAMI BEACH, FLORIDA (the
“City’") (collectively, the “‘Parties™).

WHEREAS, the City, acting by and through its City Commission, desires to employ
Morales as its City Manager on the terms and conditions set forth in this Agreement and Morales
desires to accept employment as City Manager on those same terms and conditions;

NOW, THEREFORE, the Parties agree as follows:

L Recitations. Parties agree that the recitations above are true and correct and are
incorporated as if fully set forth here.

2. Employment. The City agrees to employ Morales as its City Manager and
Morales agrees to be so employed. Morales will devote his full working time to his duties as
City Manager and will not accept or perform any other employment, paid or unpaid, while he is
employed as City Manager except as expressly set forth herein or expressty agreed to by the City
Commission by resolution and modification of this Agreement according to its terms. However,
nothing in this Agreement shall prohibit Morales from occasional other work, such as teaching,
writing, community activities, pro bono work, or civic or charitable activities as is appropnate to
this position of City Manager, provided, however, that such work shall not interfere with
Morales’ duties as City Manager and shall not in any way reflect unfavorably on the City.
Morales shall at all times apply his best efforts to the performance of his duties as City Manager.

3. Employment At Will. Morales is employed at will and serves at the pleasure of
the City Commission. This Agreement and his employment may be terminated by the City
Commission at any time and for any reason or for no reason, subject only to the express
Termination provisions of this Agreement.

4, Duties. Morales will perform the duties of the office of City Manager as set forth
in the Charter of the City of Miami Beach, Florida, and in the Code of the City of Miami Beach,
Florida, and all such duties customary and appropriate to this position of City Manager and such
other appropriate duties as may be assigned by the City Commission or its designee from time to
time.

5. Effective Date. This Agreement shall become effective April 1, 2013 (the
“Effective Date”).
6. Term. The term of this Agreement shall commence at 12:01 a.m., Apnl 1, 2013,

a'nd‘ shall expire at midnight, March 31, 2015, unless terminated earlier or renewed as set forth
herein.

7. Compensation. Morales shall receive compensation for performing the duties of
City Manager as set forth in this Section 7. Nothing other than those items set forth in this
Section 7 shall be considered or treated as compensation, wages, salary, eamings, or
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remuneration to Morales for any purpose whatsoever, including pension or for purposes of
Section 448.08, Florida Statutes, or in arbitration.

a. Salary. The City shall pay Morales a salary of annualized at $255,000.00
to be earned and to accrue bi-weekly. This salary shall likewise be paid bi-weekly
according to the usual payroll practices of the City applicable to unclassified general
employees. Morales may participate in the Section 457 deferred compensation plan
offered by the City and may designate a portion of his salary to be contributed thereto
according to the terms of the plan and applicable law. It is understood and agreed that
any contributions to the plan shall be made by Morales and not the City. The City agrees
to review the annual salary and/or other benefits of Morales at the time of evaluation of
performance as provided in Section 7.d. and make adjustments as the City may
determine. An annual salary review of Morales will be made every year within 30 days
after April 1 of each year.

b. Insurance. The City will pay the fuill amount of premiums for the City-
offered group medical and group dental plan selected by Morales, for himself and his
eligible dependents. The City will pay the full amount of premiums for the City-offered
life insurance policy on Morales. Morales may (or, if participation is mandatory, shall)
participate in other City-offered insurance for which he is eligible on the terms applicable
to unclassified general employees.

c. Leave. Morales will be eligible to accrue, use, and convert leave hours to
the extent and on the terms applicable to unclassified general employees.

d. Performance Evaluation and Incentive.

i An annual review and evaluation of Morales shall be in accordance
with the specific criteria developed jointly by the City Commission and Morales
as set forth in Section 7.d.ii. The Mayor shall provide Morales with a summary
written statement of the findings of the City Commission and provide an adequate
opportunity for Morales to discuss the review and evaluation with the City
Commission.

. Within 90 days of the Effeclive Date of this Agreement and
annually thereafter, the City Commission, in consultation with Morales, shall set
quantitative measures and goals upon which to evaluate the performance of
Morales. Such measures may include, but are not limited to, the City’s financial
performance, progress on capital projects, improvements in customer service, and
successful implementation of agreed upon priority initiatives. Based on the
measures and goals established and the performance achieved pursuant to the City
Commission’s review of those measures and goals as provided in Section 7.d.i.,
the City Commission may provide to Morales a onetime Performance Incentive of
up to 10 percent of the annualized salary amount set forth in Section 7.a. The
Performance Incentive shall not be deemed a part of *‘base pay” or other earnings
for purposes of pension.



8. Noan-Compensation_Expenses and Reimbursements. The City will pay for,
reimburse, or otherwise provide for the items set forth in this Section 8. These items are paid
for, reimbursed, or otherwise provided because they inure to the benefit of the City and do not
constitute compensation, wages, salary, earnings, or remuneration to Morales for any purpose
whatsoever, including pension or for purposes of Section 448.08, Florida Statutes, or in
arbitration.

a. Vehicle. The City will pay to Morales a vehicle allowance in the amount
of $6,000.00 annually, paid in proportionate bi-weekly installments to reimburse him for
the use of his personal vehicle for the benefit of the City.

b. Moving Allowance. The City will pay to Morales a onetime allowance of
up to $3,500.00 to reimburse Morales for reasonable moving-related expenses should
Morales, in his sole discretion, choose to move his primary residence into the City duning
the first 12 months of this Agreement. The moving allowance will be paid upon
submission of satisfactory documentation of the moving-related expenses.

c. Information and Communications Technology Expenses. The City will
provide to Morales adequate and reasonable information and communications hardware,

software, and services to support him in the performance of his duties as City Manager.

d. Subscriptions, Memberships, and Fees. Morales may include as an
expense item in the budget of the Office of the City Manager an amount to be used to pay

for such reasonable subscriptions, memberships, and fees and other similar costs, such as
travel and lodging, as may be incurred for development and advancement related to, in
support of, and inuring to the benefit of the City. No payment authorized hereunder may
be made to an entity that illegally discriminates on the basis of race, color, gender,
religion, national origin, age, disability, marital status, or sexual orientation.

9. Renewal and Non-Renewal. The City Commission may renew or extend the
original term of this Agreement by resolution for succeeding periods as specified by the City
Commission on the same terms and conditions as then set forth in this Agreement or on such
modified terms and conditions to which it may agree with Morales. Should the City Commission
not renew or extend the original or any succeeding term, this Agreement shall expire at the end
of such original or succeeding term. Morales’ employment shall simultaneously end with the
expiration of the original or succeeding term or period. Should the City not renew this
Agreement, it will either give Morales 90 days’ notice of intent not to renew or, if no notice is
given, the City shall, commencing upon the end of his employment, pay Morales an amount
equivalent to 12 weeks of the salary amount set forth in Section 7.a. (the “Separation
Payments™), along with all payments due for work performed through the date of termination and
other payments due, if any, upon termination on the same terms and conditions applicable to
unclassified general employees and shall have no further liability to him whatsoever. The
Separation Payments will be paid bi-weekly according to the City’s usual payroll practices.
Should Morales accept employment prior to the expiration of 12 weeks after the date of
expiration of the original or succeeding term, the Separation Payments shall immediately cease
and the City shall have no obligation to make Separation Payments then remaining unpaid.



10. Termination by Morales.

a. With Notice. Should Morales terminate this Agreement by giving notice
not less than 90 days prior to termination, the City shall pay him in like manner as if the
Agreement were not renewed.

b. Without Notice. Should Morales terminate this Agreement by giving
notice less than 90 days prior to termination, the City shall pay him any payments due for
work performed through the date of termination and other payments due, if any, upon
termination on the same terms and conditions applicable to unclassified general
employees and shall have no further liability to him whatsoever.

11.  Termmination by the City. The City Commission may terminate this Agreement
and, thereby, Morales’ employment at any time, without or without notice, and for any reason or
for no reason.

a. Without Cause. Should the City terminate this Agreement without
Cause, as defined in Section 11.b,, it shall pay Morales an amount equivalent to 20 weeks
of the salary amount set forth in Section 7.a. (the “Severance Payment”), along with all
payments due for work performed through the date of termination and other payments
due, if any, upon termination on the same terms and conditions applicable to unclassified
general employees and shall have no further liability to him whatsoever. Should Florida
law be changed to permit a Severance Payment greater than that permitted under law at
the time of the execution of this Agreement, the City Commission will review the amount
of the Severance Payment set forth in this Agreement. In the event the City at any time
during the term of this Agreement reduces the salary or other financial benefits of
Morales in a greater percentage than an applicable across the board reduction for all
employees of the City or in the event the City refuses after written notice to comply with
any other provision of this Agreement benefitting Morales or if a2 majority of the entire
City Commission in a public meeting requests that Morales resign then Morales may, at
his option, be deemed to be terminated at the date of such reduction or such refusal to
comply within the meaning and context of this Section I1.a.

b. With Cause. Should the City terminate this Agreement with Cause, as
herein defined, it shall pay Morales any payments due for work performed through the
date of termination and other payments due, if any, upon termination on the same terms
and conditions applicable to unclassified general employees and shall have no further
liability to him whatsoever, including no obligation to pay the Severance Payment as
defined in Section 11.a. Cause is defined as one or more of the following: materal
breach of this Agreement; conviction of any felony; admission of conduct that would
constitute any felony; conduct that would constitute a violation of any applicable code of
ethics or professional conduct; conduct that would constitute malfeasance or misfeasance
in office as those terms are interpreted under Section 112.3187, Florida Statutes; or other
similar conduct that the City Commission reasonably determines merits termination.

12.  Pension. Morales shall become a member of the Miami Beach Employees
Retirement Plan as a condition of his employment pursuant to the governing ordinance of the




plan (which plan, at the time of the execution of this Agreement, includes an accrual factor of 4
percent for the position of city manager).

13.  Bonds. The City shall bear the full expense of any fidelity or other bond required
of Morales in his capacity as City Manager under any statute, ordinance, or regulation.

14.  Indemnification. The City shall indemnify and defend Morales or, at its option,
provide a defense to Morales against claims arising out of and in the course and scope of his
employment or function, consistent with and to the extent of Florida law under Chapter 111,
Florida Statutes, and a public official’s right to a defense against claims arising from their
performance of their public duties performed while serving a public purpose under the common
law of Florida.

15.  Notice. Any notice hereunder shall be effective if made by delivery, postage paid,
to the United States Postal Service or by a manner valid for personal service under the Florida
Rules of Civil Procedure or by public statement on the record during a meeting of the City
Commission in the presence of the party to whom notice is to be given. Notice, for purposes of
this Agreement, is to be given to:

City: Mayor Matti Herrera Bower (or successor)
City of Miami Beach -
1700 Convention Center Drive
Miami Beach, Florida 33139

and
City Attorney Jose Smith {or successor)
City of Miami Beach
1700 Convention Center Drive
Miami Beach, Florida 33139
Morales: JTimmy L. Morales (or heirs)

6815 Corsica Street
Coral Gables, Florida 33146

\
16. No Assignment or Delegation: No Third-Party Beneficiaries. The services
provided by Morales are considered unique and personal to him, Accordingly, Morales may not

delegate or assign any duty, obligation, or benefit attaching or accruing hereunder. This
Agreement is entered into and intended for the benefit solely of the City and of Morales and not
for the benefit of any other person or entity.

17.  Entire Agreement, Severability, Modification, Waiver. The provisions of this

Agreement constitute the entire agreement between the Parties on its subject matter and this
Agreement supersedes any other agreement, understanding, representation, or promise
whatsoever. Morales agrees that he has relied solely upon the express language of this
Agreement in determining whether to enter into this Agrecment and not upon any other
understanding or communication of any kind, whether written or oral. Should a court or
arbitrator of competent jurisdiction delermine that any provision or portion thereof of this
Agreement is illegal, invalid, or unenforceable, the remaining provisions or pottions thereof shall
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remain in full force and effect. This Agreement may be modified only by a writing signed by
both Parties and approved by the City Commission by resolution. Waiver of any right or of any
breach of this Agreement by either party in any instance or instances shall not constitute or be
construed as a waiver in any other instance.

18.  Construction, Governing Law. Headings. This Agreement shall be construed
according to its express language and not strictly for or against either Party, regardless of
authorship. This Agreement shall be governed by and according to the laws of the State of
Flonda. Section headings are for convenience only and shall have no legal effect.

19.  Arbitration. The Parties agree that any claim or dispute arising from this
Agreement, its interpretation, its renewal, or its breach shall be settled in final and binding
arbitration by a single arbitrator under the Arbitration Policies and Procedures of the Federal
Mediation and Conciliation Service. A panel of arbitrators may be requested by either Party and
the Parties will select an arbitrator by altemative strikes. The first Party to strike will be
determined by agreement or coin flip. Each Party may one time reject a proposed panel of
arbitrators and request another. The party requesting any panel shall bear the expense of the
request. The Parties shall bear equally the expense of the arbitrator and the location of the
arbitration hearing. The Parties shall each bear their own litigation costs, including attorney’s
fees, court reporter fees, and witness fees, if any. The arbitrator shall apply a preponderance of
the evidence standard of proof. The party asserting a claim or affirmative defense shall have the
burden of persuasion as to that claim or affirmative defense. The arbitrator shall not have
authority to make any award of attorney’s fees or the costs of the arbitration. The arbitrator shall
confine himself or herself strictly to the language of this Agreement and shall have no authority
to add to, subtract from, or modify any term or provision of this Agreement. The arbitrator shall
have no authority to construe any faw, regulation, rule, principle of law, decision, or provision or
provisions of this Agreement or to make any award that would result in or obligate the City,
directly or indirectly, to incur any debt, cost, expense, or liability in excess of the amount
initially budgeted, approved, and appropriated for the funding of this Agreement. Any such
purported construction or award will be null and void. The arbitrator’s award shall be subject to
enforcement or vacation by the Circuit Court according to law. Moreover, and without waiving
the preceding limitation, in no case shall the City be liable for any punitive, consequential,
indirect, or incidental damages whatsoever.

(INTENTIONALLY LEFT BLANK]



20.  Counterparts, Electronic Signatures. This Agreement may be executed in one or
more counterparts, each of which shall be deemed an original and all of which together shall
constitute a single instrument. Execution and delivery of this Agreement by electronic exchange
bearing the copies of a Party’s signature shall constitute a valid and binding execution and
delivery of this Agreement by such Party. Such electronic copies shall constitute enforceable
original documents.

WHEREFORE, the Parties, after full consideration, including consuitation with
independent counsel, do knowingly, voluntarily, and intending to be legally bound, hereby enter
into this Agreement duly executed on the dates written below.

Attest: FOR CITY OF MIAMI BEACH, FLORIDA:

I'# day of _Lpas ,2013

FOR MANAGER:

Witness Signature Jimrhy Morales! - T~

Hum\)u% Caego A dayof Mareh 2013,

Print Name

Ao 7 By

Wimess Signature

JIrrcac h Fper APPROVED AS TO'
/Print Name FORM & LANGUAGE
& FOR EXECUTION

29
iorney Dgle









Finance and Citywide Projects Committee Memorandum
Blissberry, LLC — Concession Agreement

March 2, 2015

Page 2 of 2

For the first four (4) years of the Concession Agreement, Concessionaire’s gross sales, and the
corresponding fees paid to the City, are illustrated in the following chart:

Contract Gross Minimum True-Up Total

Year Period Sales % Increase Guarantee (15% of Gross) Rent
1* 12/10- 11/11 74,652 - 9,000 2,198 11,198
2 12/11-11/12 124,846 67% 9,000 9,727 18,727
3 12/12-11/13 174,240 40% 9,576 16,560 26,136
4 12/13-11/14 224,666 29% 9,711 23,989 33,700
598,404 89,761

*Reflects Eight (8) Months of Sales Due to Delayed Opening

Concessionaire is currently in its final renewal term, ending on November 30, 2015, and has
submitted a letter to the City (attached hereto as “Exhibit B”), requesting to extend the
Concession Agreement for a period of five (5) years.

In the event the FCWP Committee agrees to extend the Concession Agreement, the
Administration recommends maintaining the Concession Fee at fifteen percent (15%) of gross
sales. However, based on recent conversations with the Concessionaire, and the average of
the last two (2) years of actual gross sales, the Administration recommends increasing the
Minimum Guarantee to thirty thousand dollars ($30,000) annually, payable in equal quarterly
installments of seven thousand dollars ($7,500) each.

CONCLUSION

The Administration seeks a recommendation from the Finance and Citywide Projects
Committee regarding the request from Concessionaire to extend the Concession Agreement for
a period of five (5) years.

JLM/ / /MMM

Exhibits:
A Concession Agreement
B Letter From Concessionaire

FARHCD\SALL\ECON\SALL\ASSET\SOPTPARK\BIlissberry FCWPC MEMO (3-2-15).docx
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Blissberry, LLC
Concession
Agreement



SECTION

PWWWONN A
HwW o

Ao
W N -

>
s

12.4
12.5
12.6

131
13.2
13.3
13.4
13.5
13.6
13.7

TITLE PAGE

TERM Lttt bttt s bbbt 4
CONCESSION AREA. ...ttt ettt 5
Concession Area within the Pavifion Building..............ccoooiiiinii 5

U S (D) ittt ettt 5
Food and Beverage SErViCe ..........ccocv oot 5

City Business Tax Receipls ..o 8

PAIKING ..o e et ebearea 6
CONCESSION FEES ..ottt ettt et s 6
Minimum Guarantee (MG)..........c.ooveoriiiieiecee e e 6
Percentage of Gross (PG) vS. MG ..........oooiviiiiiii e 7

Interest for Late Payment ... 7

SaIE8 AN USE TaX ...ttt e ettt 7
MAINTENANCE AND EXAMINATION OF RECORDS........ccocooieiiieeeee e 8
INSPECTION AND AUDIT ..ottt et sttt e aee s 8
TAXES, ASSESSMENTS, AND UTILITIES ..o 8
EMPLOYEES AND INDEPENDENT CONTRACTORS ......cccooiiniiiiit e 9
HOURS OF OPERATION ..ottt sttt 10
IMPROVEMENT, MAINTENANCE, REPAIR and OPERATION ............ccoocvniiiviicien, 10
IMPIOVEMEBIES. ...t e et ee 10
Garbage ReCeptacles............cccoviriiirieiiciic e s 11
MaintenanCe/REPAIN ...........cociiie ittt et 11

No Dangerous MaterialS.............c..ooovirieii it 12
BT .o 13
INSPECHION ...ttt et en ettt en e 13
INSURANCGE ...ttt et ese ettt e e enene 13
INDEMNITY L.ttt ettt ettt et e b e st et e vt te b st annese e e 14
SUDIOGALION .....cviieiiicceec ettt nas 14

FOTCE MBJEUTE ...ttt e 15

Waiver of Loss from Hazards. ..o 15
DEFAULT AND TERMINATION. ..ottt ettt s e ans 15
BanKrUPICY......coeeeeee e e 15

Default in Payment ..., 15
Non-Monetary Default .............ccccoooiiii e s 16

City's Remedies for Concessionaire’s Default ...................cocooviioiciiciicece, 16
Concessionaire’s Remedies for City's Default ..........c.cooe o 17
Termination for CONVENIBNCE ...........cccocoiiiiiii e e 17
Surrender of CONCESSION ATBA ...........ocoouiiieiii ittt a e 17



SECTION

PERFORMANCE BOND OR ALTERNATE SECURITY ..ot 17
ASSIGNMENT ...ttt ettt a et eb e r et en e s s ere e 18
SPECIAL EVENTS / SPONSORSHIPS ..o e 18
City Special EVENTS......c..cocoiviieie et 18
SPONSOISNIDS ...t 19
NO IMPROPER USE.........oiiiiii ittt sttt s as bt ms et e eaa e 19
PRICE SCHEDULES ...ttt eae ettt 20
NOTICES.... ..o, e eete e eesteiteeeesstereseeeseseeiesaireensteanaseeaerreeans 20
LAV S ettt ettt bt b e ar gt e s ettt r e e bt reaee s e e ere s 21
COMPHANCE. ..o ettt ettt v eas e ebe et sbe st a et sre e e nneeecos 21
Equal Employment Opportumty ............................................................................ 21
NO DISCTHMINAtON ....ooi ittt 21
MISCELLANEOUS ..ottt et st e et a ettt e sie e 21
NO PN .. oottt ettt e 21
MOGIfICALIONS. ...ttt 21
Complete AGreemMeNt ... s 22
HBAAINGS ... s 22
Binding EffECt ... e e 22
ClBUSES ..ottt ettt ettt s e e c st et et e s v et sttt an e a et b et bnes 22
SEVEIADIILY ....oooveiiieeeeee e e 22
RIGE OF BN ..ottt e 22
NOE@ LBASE ....oi ettt b et e ae v aeetenets s b cn it en 22
SIGNBYE ..ottt 23
Conflict Of INtErest.........oovii et e 23
NO WWAEIVET.....ccoi ittt et sttt et eaee b e ss et taesia s ereene s 23
No Third Party Beneficiarny.............ccooi i 24
LIMITATION OF LIABILITY ..ottt ssases e saa e e e e enn s ana e 24
VENUE ..ottt et v s st ae e ta et e s et et et e e e nraete s e et anes 24
EXHIBITS
EXNIDIE 2.7 ..o bttt e 26
b (g o1 T Wy IO OO PSSO U RO URPURURSRUPN 27
EXNIDIE 31,2 e bbb 29
EXRIDIE 10,00 e e 30
EXRIDIt 27,10 ettt 31






1.2

For purposes of this Agreement, a “contract year” shall be defined as that
certain period commencing on the 1% day of December, and ending on the
30" day of November.

Provided that the Concessionaire is not in default under Section 13 herein,
and at the City Manager’s sole discretion, and upon written notice from
Concessionaire of its intent to renew, which notice shall be given no less
than thirty (30) days prior to the expiration of the initial term (or any renewal
term, as the case may be), the City Manager may extend the term of this
Agreement, upon the same terms and conditions, for three (3) individual one
(1) year renewal terms. Any such renewal may require Concessionaire to
purchase new equipment for the renewal term, subject to the prior written
approval of the City Manager.

SECTION 2. CONCESSION AREA.

The City hereby grants to Concessionaire the right, during the Term herein, to maintain,
manage and operate a food and beverage concession in the following Concession Area:

2.1

2.2

Concession Area within the Pavilion Building:
An area comprised of 240 square feet within the Pavilion Building, located at
3 South Washington Avenue and as further delineated in Exhibit 2.1 hereto.

Notwithstanding the Concession Area granted to Concessionaire in Section
2.1, Concessionaire hereby understands, agrees, and acknowledges that the
Concession Area, along with any and all other public facilities in South Pointe
Park not specifically identified herein is intended to be open and available to
the public and, as such, must remain available for the use and enjoyment of
the general public. Notwithstanding the preceding, Concessionaire may
designate areas within the Concession Area which shall not be open to
and/or accessible to the general public (e.g. “kitchen areas, pantries, and/or
storage closets, etc.).

SECTION 3. USE(S).
Concessionaire is hereby authorized to conduct the following kind(s) of businesses and
provide the following kind(s) of services within the Concession Area, all at its sole expense

and responsibility:

3.1
3.1.1

Food and Beverage Service.

Concessionaire shall prepare, or cause to be prepared, for sale within
and from the Concession Area, such pre-cooked, prepared, and/or
prepackaged foods and such non-alcoholic beverages as those set
forth in Exhibit 3.1.1. The City Manager hereby approves the types of
food and beverages, and prices for same (as those set forth in Exhibit
3.1.1). Any amendments to Exhibit 3.1.1, whether as to type of food
and beverages to be sold, or as to changes in prices for same, must
be approved in writing by the City Manager or his designee, such
approval not to be unreasonably withheld, delayed or conditioned,
prior to such changes being implemented within the Concession Area,
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and a new updated Exhibit 3.1.1 will be incorporated into this
Agreement.

3.1.2 All food and beverages sold within the Concession Area will be
prepared using only the equipment and/or methodology approved by
the City and as set forth in Exhibit 3.1.2, as well as properly prepared
and served in compliance with all applicable health and sanitary
standards, laws and regulations.

3.1.3 The quality of food, beverages, and service offered will be first-rate
and comparable to that available at other public concession facilities
at world class resorts on par with the City of Miami Beach.

3.1.4 In addition to Concessionaire’s general maintenance obligations for
the Concession Area, as set forth in Section 10 herein, the
Concession Area and the immediately surrounding ten (10) foot
adjacent areas, shall at all times be maintained in a clean and
sanitary manner.

3.1.5 At least one supervisory employee must possess a Food Service
Management Certification issued by a County Public Health
Department in Florida. In addition, the Concession Area must be
licensed by the Florida Department of Business Regulation, Division
of Hotels and Restaurants, and/or the Department of Agriculture,
and/or as may further be required by State law and/or by
corresponding agencies.

3.1.6 Concessionaire agrees not to place any speakers, or any other device
used to amplify sound, in, on or around the Concession Area.

3.3 City Business Tax Receipts.
Concessionaire shall obtain, at its sole expense and responsibility, any
business tax receipts required by the City for the proposed use(s)
contemplated herein. To the extent required by City law (as same may be
amended from time to time), business tax receipts shall be obtained for each
proposed use within a particular Concession Area.

3.4 Parking.
Concessionaire may request from the City’s Parking Department, the use of

one (1) designated parking space at the Municipal Parking Lot P1 (South
Pointe Park parking lot) for delivery vehicle use only. The rate for said
parking space is subject to change, and is currently Seventy Dollars ($70.00)
per month, plus applicable sales and use tax per space.

SECTION 4. CONCESSION FEES.

>

1 Minimum Guarantee (MG):
In consideration of the City's granting of the rights provided in this
Agreement, on the 1® day of each contract year during the Term, the
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4.2

4.3

4.4

Concessionaire shall pay to the City a Minimum Guaranteed Annual
Concession Fee (MG) of Nine Thousand ($9,000.00) Dollars.

Commencing with the third contract year (i.e. the first renewal term), and
every subsequent contract year during the Term hereof, Concessionaire
agrees that the MG shall be adjusted upward on the first day of each
contract year during the Term hereof by the percentage change of the
“Base Number” and the “Current Number” in the Consumer Price Index —
All Urban Consumers — U.S. Food and Beverages - CUUROO00SAf, as
published by the Bureau of Labor Statistics of the U.S. Department of
Labor, or of any revised or successor index hereafter published by the
Bureau of Labor Statistics or other agency of the United States
Government succeeding to its functions (“CPI”). The Base Number shall be
the index for that month (i.e. July) and year which is four (4) months prior to
the Commencement Date of this Agreement (the “Base Month®). The
Current Number shall be the Iatest CPI published for the Base Month of
each calendar year during the term of the Term of this Agreement.

Percentage of Gross (PG) vs. MG:

For each contract year during the Term, in the event that the amount equal to
fifteen (15%) percent of Concessionaire’s gross receipts (PG) exceeds the
MG amount, then Concessionaire shall also pay to the City the difference
between the PG amount and the MG amount, which payment shall be
received no later than sixty (60) days after the end of each contract year.

The term “gross receipts” is understood to mean all income, whether
collected or accrued, derived by Concessionaire under this Agreement, or
any licensee, sub-concessionaire, or sub-tenant, as Concessionaire, from all
business conducted upon or from the Concession Area, including but not
limited to receipts from sale of food and beverages. The term “gross receipts”
shall exclude amounts of any Federal, State, or City sales tax, or other tax,
governmental imposition, assessment, charge or expense of any kind,
collected by the Concessionaire from customers and required by law to be
remitted to the taxing or other governmental authority.

Interest for Late Payment.

Any payment which Concessionaire is required to make to the City which is
not paid on or before the respective date provided for in this Agreement shall
be subject to interest at the rate of twelve (12%) percent per annum, or the
maximum amount allowable under Florida law, whichever is greater, from the
due date of payment until such time as payment is actually received by the

City.

Sales and Use Tax.

It is also understood that the required Florida State Sales and Use Tax shall
be added to Concessionaire’s payments and forwarded to the City as part of
said payments. It is the City's intent that it is to receive all payments due from
Concessionaire as net of such Florida State Sales and Use Tax.







any kind (including, without limitation, ad valorem taxes, if assessed, and/or Resort Taxes)
levied or assessed upon Concessionaire and/or the Concession Area including, without
limitation, any such taxes and/or assessments that may be levied and/or assessed against
Concessionaire and/or the Concession Area by reason of this Agreement, or by reason of
the business or other operations and/or activities of Concessionaire upon or in connection
with the Concession Area.

Concessionaire will have the right, at its own expense, to contest the amount or validity, in
whole or in part, of any tax and/or assessment by appropriate proceedings, which
Concessionaire shall conduct diligently and continuously, in good faith. Concessionaire
may refrain from paying a tax to the extent it is contesting the imposition of same in a
manner that is in accordance with law; provided, however, if, as a result of such contest,
additional delinquency charges become due, Concessionaire shall be responsible for such
delinquency charges, in addition to payment of the contested tax (if so ordered).

Concessionaire shall be solely responsible for and shali promptly pay when due all charges
for utility service(s) provided to the Concession Area (including all hook-up fees and impact
fees) for gas, electricity, water, sewer, cable, telephone, trash collection, etc.

Notwithstanding the preceding paragraph, the City shall charge Concessionaire a flat fee
for 1) electricity, in the amount of One Hundred Twenty ($120.00) Dollars per month; and
2) water usage, in the amount of Forty ($40.00) Dollars per month. The City reserves the
right, at its sole discretion, to adjust the flat monthly fees charged to Concessionaire for
electric and water use at any time during the Term, upon thirty (30) days prior written notice
to Concessionaire.

In addition to other rights and remedies hereinafter reserved to the City, upon the failure of
Concessionaire to pay for such utility services when due, the City may elect to pay same
and Concessionaire shall promptly reimburse the City upon demand. In no event shall the
City be liable, whether to Concessionaire or to third parties, for an interruption or failure in
the supply of any utilities services to the Concession Area.

SECTION 8. EMPLOYEES AND INDEPENDENT CONTRACTORS.

8.1 Concessionaire shall select, train, employ (or otherwise hire or retain) such
number of employees and/or independent contractors as is necessary and
appropriate for Concessionaire to satisfy its responsibilities hereunder, and
as necessary to maintain the same levels of service as exist in similar first
class concession facilities and operations. Concessionaire’s employees
and/or independent contractors shall be employees and/or independent
contractors of Concessionaire and not of the City, and Concessionaire shall
be solely responsible for their supervision and daily direction and control.
Concessionaire shall be solely responsible for, and have the sole authority to
hire, terminate and discipline any and all personnel and/or contractors
employed or retained by Concessionaire.

8.2 Concessionaire and its employees and/or independent contractors shall wear

identification badges and uniforms approved by the City, such approval not
to be unreasonably withheld, delayed or conditioned, during all hours of
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operation. All employees and/or independent contractors shall observe all
the graces of personal grooming. Concessionaire shall hire people to work in
its operation who are neat, clean, well groomed, and comport themselves in
a professional and courteous manner. Concessionaire and any persons hired
and/or retained by Concessionaire shall never have been convicted of a
felony (excluding traffic offenses).

Concessionaire shall have an experienced manager or managers overseeing
the concession operations at all times.

SECTION 9. HOURS OF OPERATION.
The Concession Area shall be open for business every day of the year, weather or events
of force majeure permitting. Concessionaire’s minimum hours of operation shall be:

9:00 AM to 7:00 PM or Sunset (whichever occurs earlier)

Any change in the hours of operation including, without limitation, any request by
Concessionaire for an increase or decrease in same, shall be subject to the prior written
approval of the City Manager or his designee, which approval, if granted at all, shall be at
the City Manager’s (or his designee’s) sole option and discretion.

SECTION 10. IMPROVEMENTS, MAINTENANCE, REPAIR and OPERATION.
Concessionaire accepts the use of the Concession Area in its "AS IS" “WHERE IS”
condition. Concessionaire assumes sole responsibility and expense for maintenance of the
Concession Area (including all furniture, fixtures, equipment and any other improvements
thereon). This shall include, without limitation, daily (i.e. 365 days) removal of litter,
garbage and debris. Concessionaire shall also be responsible for all garbage disposal
generated by its operations.

10.1 Improvements.

10.1.1 Any improvements to the Concession Area shall be at
Concessionaire’s sole expense and responsibility; provided, however,
that any plans for such improvements shall be submitted to the City
Manager or his designee for prior written approval, such approval not
to be unreasonably withheld, delayed or conditioned, and a list of the
approved improvements shall be attached hereto as Exhibit 10.1.1.
Upon termination and/or expiration of this Agreement, all personal
property and non-permanent trade fixtures may be removed by
Concessionaire without causing damage to the Concession Area.

All permanent (fixed) improvements to the Concession Area shall
remain the property of the City upon termination and/or expiration of
this Agreement, except as provided in Subsection 10.1.2.

Concessionaire will permit no liens to attach to the Concession Area

arising from, connected with, or related to, the design, construction,
and installation of any improvements.
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10.2

10.3

10.1.2

10.1.3

Construction of any approved improvements shall be diligently
prosecuted to completion and accomplished through the use of
licensed, reputable contractors who are acceptable to the City
Manager or his designee. In addition to obtaining the prior approval of
the City Manager or his designee (acting on behalf of the City, in a
proprietary capacity), Concessionaire shall also be solely responsible
for obtaining, at its sole cost and expense, any and all permits,
licenses, and/or regulatory approvals; such regulatory approvals
which may include, without limitation, land use board and/or the
approvals of other required regulatory agencies having jurisdiction)
required for the construction of improvements.

Notwithstanding Subsection 10.1.1 hereof, upon termination and/or
expiration of this Agreement, Concessionaire shall immediately
remove any permanent improvements made to the Concession Area
during the Term, at Concessionaire’s sole expense and responsibility.
In such event, Concessionaire shali also restore the Concession Area
to its original condition prior to the improvements being made,
reasonable wear and tear excepted.

The above requirements for submission of plans and the use of
specific contractors shall not apply to improvements (which term, for
purposes of this subsection 10.1.3 only, shall also include
improvements necessary for Concessionaire’s ongoing maintenance
and repair of the Concession Area) which do not exceed Five
Hundred ($500.00) Dollars; provided that the work is not structural,
and provided further that it is permitted by applicable law.

Garbage Receptacles.

With respect to litter, garbage and debris removal, Concessionaire shall
provide, at its sole expense, a sufficient number of trash receptacles for its
own use and for the use of its patrons. Determination of the "number" of
receptacles shall at all times be within the City Manager or his designee’s
sole discretion. Disposal of the contents of said receptacles (and removal of
litter, garbage and debris within the Concession Area), shall be done on a
daily (i.e. 365 days) basis. Any costs for removal of the contents of said trash
receptacles by the City, because of the Concessionaire's failure to do so, will
be assessed to, and become the responsibility of, the Concessionaire.

The dumping or disposal of any refuse, discards, trash or garbage,
generated by, or as a result of Concessionaire’s operations, into any of the
South Pointe Park trash receptacles shall be strictly prohibited.

Maintenance/Repair.

Concessionaire shall maintain, at its sole expense and responsibility, all
furniture, fixtures, and equipment (FFE) and any other improvements
(whether permanent or not) required to operate the concession. In the event
any FFE and/or other improvement(s) is lost, stolen, or damaged, it shall be
replaced or repaired promptly, at the sole expense of Concessionaire.
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10.4

10.3.1

10.3.2

10.3.3

10.3.4

All damage or injury of any kind to the Concession Area, and/or to any
improvements and/or FFE thereon, except damage caused by the
willful misconduct or gross negligence of the City, shall be the sole
obligation of Concessionaire, and shall be repaired, restored and/or
replaced promptly by Concessionaire, at its sole expense, to the
satisfaction of the City Manager or his designee.

All of the aforesaid repairs, restoration and replacement shall be in
quality and class equal to or better than the original work (or FFE, as
the case may be) and shall be done in good and workmanlike
manner.

If Concessionaire fails to make any repairs, restoration and/or
replacement, the same may be made by the City, at the expense of
Concessionaire, and all sums spent and expenses incurred by the
City shall be collectable by the City and shall be paid by
Concessionaire within ten (10) days after receipt of a bill or statement
thereof. Notwithstanding that the City may elect to make such repairs,
restoration, and/or replacement, the City shall have no obligation
and/or affirmative duty to do so.

It shall be Concessionaire’'s sole obligation to ensure that any
renovations, repairs and/or improvements made by Concessionaire to
the Concession Area comply with all applicable permitting, building
codes and life safety codes of governmental authorities having
jurisdiction.

No Dangerous Materials.

Concessionaire agrees not to use or permit in the Concession Area the
storage and/or use of gasoline, fuel oils, diesel, illuminating oils, oil lamps,
combustible powered electricity producing generators, turpentine, benzene,
naphtha, propane, natural gas, or other similar substances, combustible
materials, or explosives of any kind, or any substance or thing prohibited in
the standard policies of fire insurance companies in the State of Florida. Any
such substances or materials found within the Concession Area shall be
immediately removed.

In consideration of a separate and specific consideration of Ten ($10.00)
Dollars and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, Concessionaire shall
indemnify and hold the City harmless from any loss, damage, cost, or
expense of the City, including, without limitation, reasonable attorney’s fees,
incurred as a result of, arising from, or connected with the placement by
Concessionaire of any “hazardous substance” or “petroleum products” on,
under, in or upon the Concession Area as those terms are defined by
applicable Federal and State statutes, or any environmental rules and
environmental regulations promulgated thereunder. The provisions of this
subsection 10.4 shall survive the termination or earlier expiration of this
Agreement.
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10.5

10.6

Security.
Concessionaire shall be responsible for and provide such reasonable

security measures as may be required to protect the Concession Area and
any improvements and FFE thereon. Under no circumstances shall the City
be responsible for any stolen or damaged FFE; damage to or loss of any
improvements; or any stolen, lost, or damaged personal property of
Concessionaire’s employees, contractors, patrons, guests, invitees, and/or
any other third parties, except if caused by the willful misconduct or gross
negligence of the City, its officers, employees, contractors, agents or
servants.

Inspection.
Concessionaire agrees that the Concession Area (and operations thereon)

may be inspected at any time during hours of operation by the City Manager
or his designee, or by any other municipal, County or State officer, or other
agency having responsibility and/or jurisdiction for inspection of such
operations. Concessionaire hereby waives all claims against the City for
compensation for loss or damage sustained by reason of any interference
with the concession operations, whether by the City or by any public agency
or official, in enforcing their respective duties, or enforcing compliance with
any applicable laws, or ordinances, or regulations.

SECTION 11. INSURANCE.

Concessionaire shall maintain, at all times throughout the Term, at its sole expense and
responsibility, the following types of insurance coverage:

a.

Comprehensive General Liability, in the minimum amount of One Million
($1,000,000.00) Dollars (subject to adjustment for inflation) per occurrence
for bodily injury and property damage. This policy must also contain
coverage for premises operations, products and contractual liability.

Workers Compensation Insurance shall be required in accordance with the
laws of the State of Florida.

Automobile Insurance shall be provided covering all owned, leased, and
hired vehicles and non-ownership liability for not less than the following limits
(subject to adjustment for inflation):

Bodily Injury $1,000,000.00 per person
Bodily Injury $1,000,000.00 per accident
Property Damage $1,000,000.00 per accident

The policies of insurance referred to above shall not be subject to cancellation or
changing coverage except upon at least thirty (30) days prior written notice to the
City, and then only subject to the prior written approval of the City Manager or his
designee, such approval not to be unreasonably withheld, delayed or conditioned.
Prior to the Commencement Date of this Agreement, Concessionaire shall provide
the City with a Certificate of Insurance for each such policy. ALL POLICIES SHALL
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NAME THE CITY OF MIAMI BEACH FLORIDA AS AN ADDITIONAL NAMED
INSURED. All such policies shall be obtained from companies authorized to do
business in the State of Florida with an A.M. Best's Insurance Guide (latest edition)
rating acceptable to the City's Risk Manager, and any replacement or substitute
company shall also be subject to the approval of the City's Risk Manager, such
approval not to be unreasonably withheld, delayed or conditioned.

Should Concessionaire fail to obtain, maintain or renew the policies of insurance
referred to above, in the required amounts, the City may, at its sole discretion,
obtain such insurance, and any sums expended by the City in obtaining said
insurance, shall be repaid by Concessionaire to the City, plus ten (10%) percent of
the amount of premiums paid to compensate the City for its administrative costs. If
Concessionaire fails to repay the City's expenditures following written demand from
the City (and within the time specified in the City’s demand notice), such failure shall
be deemed an event of default hereunder and the total sum owed shall accrue
interest at the rate of twelve (12%) percent until paid.

SECTION 12. INDEMNITY.

12.1

12.2

12.3

12.4

In consideration of a separate and specific consideration of Ten ($10.00)
Dollars and other good and valuable consideration the receipt and sufficiency
of which are hereby acknowledged, Concessionaire shall indemnify, hold
harmless and defend the City, its officers, employees, contractors, agents or
servants from and against any claim, demand or cause of action of
whatsoever kind or nature arising out of error, omission, or negligent act of
Concessionaire, its officers, employees, contractors, agents or servants in
the performance of services under this Agreement.

In addition, and in consideration of a separate and specific consideration of
Ten ($10.00) Dollars and other good and valuable consideration the receipt
and sufficiency of which are hereby acknowledged, Concessionaire shall
indemnify, hold harmiess and defend the City, its officers, employees,
contractors, agents or servants from and against any claim, demand or
cause of action of whatever kind or nature arising out of any misconduct of
Concessionaire, its officers, employees, contractors, subconcessionaire(s),
agents or servants not included in Subsection 12.1 herein and for which the
City, its officers, employees, contractors, subconcessionaire(s), agents or
servants are alleged to be liable.

Subsections 12.1 and 12.2 shall survive the termination or expiration of this
Agreement. Subsections 12.1 and 12.2 shall not apply, however, to any such
liability, that arises as a result of the willful misconduct or gross negligence of
the City, its officers, employees, contractors, agents or servants.

Subrogation.
The terms of insurance policies referred to in Section 11 shall preclude

subrogation claims against Concessionaire, the City and their respective
officers, employees, contractors, agents or servants.
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12.5

12.6

Force Majeure.

Whenever a period of time is herein prescribed for the taking of any action by
the City or Concessionaire (as applicable), the City or Concessionaire (as
applicable), shall not be liable or responsible for, and there shall be excluded
from the computation of such period of time, any delays due to strikes, riots,
acts of God, shortages of labor or materials, war, or governmental laws,
regulations, or restrictions in the nature of a prohibition or moratorium, or any
bona fide delay beyond the reasonable control of City or Concessionaire (as
applicable). The foregoing shall not apply to any payments of money due
under this Agreement.

Waiver of Loss from Hazards.

Concessionaire hereby expressly waives all claims against the City for loss
or damage sustained by the Concessionaire resulting from an event of Force
Majeure (as defined herein), and the Concessionaire hereby expressly
waives all rights, claims, and demands against the City and forever releases
and discharges the City from all demands, claims, actions and causes of
action arising from any of the aforesaid causes.

SECTION 13. DEFAULT AND TERMINATION.

Subsections 13.1 through 13.3 shall constitute events of default under this Agreement. An
event of defauit by Concessionaire shall entitle the City to exercise any and all remedies
described as the City’s remedies under this Agreement, including but not limited to those
set forth in Subsection 13.4 and Section 14. An event of default by the City shall entitle
Concessionaire to exercise any and all remedies described as Concessionaire’s remedies
under this Agreement, including but not limited to those set forth in Subsection 13.5.

13.1

13.2

Bankruptcy.
If either the City or Concessionaire shall be adjudged bankrupt or insolvent,

or if any receiver or trustee of all or any part of the business property of
either party shall be appointed, or if any receiver of all or any part of the
business property shall be appointed and shall not be discharged within sixty
(60) days after appointment, or if either party shall make an assignment of its
property for the benefit of creditors, or shall file a voluntary petition in
bankruptcy, or insolvency, or shall apply for reorganization or arrangement
with its creditors under the bankruptcy or insolvency laws now in force or
hereinafter enacted, Federal, State, or otherwise, or if such petitions shall be
filed against either party and shall not be dismissed within sixty (60) days
after such filing, then the other party may immediately, or at any time
thereafter, and without further demand or notice, terminate this Agreement
without being prejudiced as to any remedies which may be available to it for
breach of contract.

Default in Payment.

In the event Concessionaire fails to submit any payment within five (5) days
of its due date, there shall be a late charge of Fifty ($50.00) Dollars per day
for such late payment, in addition to interest at the highest rate allowable by
law. If any payment and accumulated penalties are not received within fifteen
(15) days after the payment due date, and such failure continues three (3)
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13.3

13.4

days after written notice thereof, then the City may, without further demand
or notice, terminate this Agreement without being prejudiced as to any
remedies which may be available to it for breach of contract, and may begin
procedures to collect the Performance Bond required in Section 14 herein.

Non-Monetary Default.

In the event that Concessionaire or the City fails to perform or observe any of
the covenants, terms or provisions under this Agreement, and such failure
continues thirty (30) days after written notice thereof from the other party
hereto, such non-defaulting party may immediately or at any time thereafter,
and without further demand or notice, terminate this Agreement. in the event
that a default is not reasonably susceptible to being cured within such period,
the defaulting party shall not be considered in default if it shall, within such
period, commence with due diligence and dispatch to cure such default and
thereafter completes with dispatch and due diligence the curing of such
default, but in no event shall such extended cure period exceed ninety (90)
days from the date of written notice thereof. In the event Concessionaire
cures any default pursuant to this subsection, it shall promptly provide the
City with written notice of same.

City's Remedies for Concessionaire's Default.

If any of the events of default, as set forth in this Section, shall occur, the
City may, after notice (if required) and the expiration of cure periods, as
provided above, at its sole option and discretion, institute such proceedings
as in its opinion are necessary to cure such default(s) and to compensate the
City for damages resulting from such default(s), including but not limited to
the right to give to Concessionaire a notice of termination of this Agreement.
If such notice is given, the Term of this Agreement shall terminate upon the
date specified in such notice from the City to Concessionaire. On the date so
specified, Concessionaire shall then quit and surrender the Concession Area
to the City pursuant to the provisions of Subsection 13.7. Upon the
termination of this Agreement by the City, all rights and interest of
Concessionaire in and to the Concession Area and to this Agreement, and
every part thereof, shall cease and terminate and the City may, in addition to
any other rights and remedies it may have, retain all sums paid to it by
Concessionaire under this Agreement, including but not limited to, beginning
procedures to collect the Performance Bond in Section 14 herein.

In addition to the rights set forth above, the City shall have the rights to
pursue any and all of the following:

a. the right to injunction or other similar relief available to it under Florida
law against Concessionaire; and/or

b. the right to maintain any and all actions at law or suits in equity or

other proper proceedings to obtain damages resuiting from
Concessionaire's default.
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13.5

13.6

137

13.6.1

13.6.2

Concessionaire’s Remedies for City's Default.

If an event of default, as set forth in this Section, by the City shall occur,
Concessionaire may, after the expiration of the cure period, terminate this
Agreement upon written notice to the City. Said termination shall become
effective upon receipt of the written notice of termination by the City. On the
date specified in the notice, Concessionaire shall quit and surrender the
Concession Area to the City pursuant to the provisions of Subsection 13.7.

Termination for Convenience.

Notwithstanding any other provision of this Section 13, this Agreement
may be terminated, in whole or in part, by the City, for convenience
and without cause, upon the furnishing of sixty (60) days prior written
notice to Concessionaire.

In the event of termination by the City pursuant to this subsection,
Concessionaire herein acknowledges and agrees that it shall not have
any claim, demand, or cause of action of whatsoever kind or nature,
against the City, its agents, servants and employees (including, but
not limited to, claims for any start-up costs, interference in business or
damages for interruption of services, or interference in its concession
operations). In no event shall the City be liable to Concessionaire for
any indirect, incidental, special, lost profits or consequential damages.

Surrender of Concession Area.

At the expiration of this Agreement, or earlier termination in accordance with
the terms of this Agreement, Concessionaire shall surrender the Concession
Area in the same condition as the Concession Area was prior to the
Commencement Date of this Agreement, reasonable wear and tear
excepted. Concessionaire shall remove all its personal property, upon forty-
eight (48) hours written notice from the City Manager or his designee unless
a longer time period is agreed to by the City. Concessionaire’s obligation to
observe or perform this covenant shall survive the expiration or other
termination of this Agreement. Continued occupancy of the Concession Area
after termination of the Agreement shall constitute trespass by the
Concessionaire, and may be prosecuted as such. In addition, the
Concessionaire shall pay to the City One Thousand ($1,000.00) Dollars per
day as liquidated damages for such trespass and holding over.

SECTION 14. PERFORMANCE BOND OR ALTERNATE SECURITY.

Concessionaire shall, on or before the Commencement Date of this Agreement, furnish to
the City Manager or his designee a Performance Bond in the penal sum as stated below
for the payment of which Concessionaire shall bind itself for the faithful performance of the
terms and conditions of this Agreement. A Performance Bond, in the amount of Two
Thousand Two Hundred Fifty ($2,250.00) Dollars, shall be required and be in faithful
observance of this Agreement. A cash deposit, irrevocable letter of credit, or certificate of
deposit may also suffice, as determined by the City Manager or his designee in his
reasonable discretion. The form of the Performance Bond or letter of credit shall be as
required by the City Manager or his designee. In the event that a Certificate of Deposit is

17



approved, it shall be a Two Thousand Two Hundred Fifty ($2,250.00) Dollar one-year
Certificate of Deposit in favor of the City, which shall be automatically renewed, the original
of which shall be held by the City’s Chief Financial Officer. Concessionaire shall be so
required to maintain said Performance Bond or alternate security, as accepted by the City
Manager or his designee, in full force and effect throughout the Term of this Agreement.
Concessionaire shall have an affirmative duty to notify the City, in writing, in the event said
Performance Bond or alternate security lapses or otherwise expires. All interest that
accrues in connection with any financial instrument or sum of money referenced above
shall be the property of Concessionaire, except in an event of default, in which case the
City shall be entitled to all interest that accrues after the date of default.

SECTION 15. ASSIGNMENT.
Concessionaire shall not assign, sublease, grant any sub-concession or license, permit the
use of by any other person other than Concessionaire, or otherwise transfer all or any
portion of this Agreement and/or of the Concession Area (all of the forgoing are herein after
referred to collectively as "transfers"), without the prior written consent of the City Manager,
which consent shall not be unreasonably withheld.

Concessionaire shall notify the City Manager of any proposed transfer prior to
consummation of same. In the event that any such transfer is approved, the transferee
shall agree to be bound by all the covenants of this Agreement required of the transferor
hereunder. Any transfer made without complying with this section shall be null, void, and of
no effect and shall constitute an act of default under this Agreement. Notwithstanding any
such consent, or any permitted transfer under any provision of this section, unless
expressly released by the City Manager, Concessionaire shall remain jointly and severally
liable (along with each approved transferee, who shall automatically become liable for all
obligations of the transferor hereunder with respect to that portion of the Agreement so
transferred), and the City shall be permitted to enforce the provisions of this Agreement
directly against Concessionaire or any transferee of Concessionaire without proceeding in
any way against any other person.

SECTION 16. SPECIAL EVENTS / SPONSORSHIPS.

16.1 The parties agree and acknowledge that Concessionaire's proposed use(s),
as defined in Section 3 hereof, do not contemplate nor allow the production,
promotion or sponsorship by the Concessionaire of special events in or
around the Concession Area.

16.2 City Special Events.
Notwithstanding Subsection 16.1 herein, and in the event that the City, at its
sole discretion, deems that it would be in the best interest of the City, the City
reserves the right to displace the Concessionaire for City produced and/or
sponsored special events and/or City produced and/or sponsored
productions, upon five (5) days prior written notice to Concessionaire.
Additionally, the aforestated events may also require additional time for load-
in and load-out of the event. In such cases, the City may request that
Concessionaire cease and desist operations during the term of, and in the
area of, the special event and/or production, and Concessionaire shall cease
and desist during such time. To the extent that Concessionaire is displaced,
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and/or required to cease and desist operations, City shall provide, calculated
on a per diem basis for the period of time the Concession Area is non-
operational, a credit against Concessionaire’s PG amount, as delineated in
Section 4.2 herein. If the Concessionaire is not required to close, or the City
Manager or his designee determines that Concessionaire may remain open
in such a manner as prescribed by the City, that will not interfere with the
special event and/or production, Concessionaire shall use its best efforts, in
either case, in cooperating with the City. If Concessionaire is allowed to
remain open during special events and/or productions, Concessionaire may
be allowed to have in operation its normal daily complement of equipment
and staff. "Normal" shall be defined as equipment and staff that the
Concessionaire customarily has available to service its patrons within the
Concession Area on a normal business day (during its hours of operation).

16.3 Sponsorships.

The City reserves unto itself all present and future rights to negotiate all
forms of endorsement and/or sponsorship agreements based on the
marketing value of any City trademark, property, brand, logo and/or
reputation. Any and all benefits derived from an endorsement and/or
sponsorship agreement based on the marketing value of a City trademark
property, brand, logo and/or reputation, shall belong exclusively to the City.
Concessionaire shall be specifically prohibited from entering into, or
otherwise creating any, sponsorships and/or endorsements with third parties
which are based solely or in any part on the marketing value of a City
trademark, property, brand, logo and/or reputation.

SECTION 17. NO IMPROPER USE.

Concessionaire will not use, nor suffer or permit any person to use in any manner
whatsoever, the Concession Area for any improper, immoral or offensive purpose, or for
any purpose in violation of any Federal, State, County, or municipal ordinance, rule, order
or regulation, or of any governmental rule or regulation now in effect or hereafter enacted
or adopted. Concessionaire will protect, indemnify, and forever save and keep harmless
the City, its officers, employees, contractors, agents or servants, from and against damage,
penalty, fine, judgment, expense or charge suffered, imposed, assessed or incurred for any
violation, or breach of any law, ordinance, rule, order or regulation occasioned by any act,
neglect or omission of Concessionaire, or any of its officers, employees, contractors,
agents or servants. In the event of any violation by Concessionaire, or if the City shall
deem any conduct on the part of Concessionaire to be objectionable or improper, the City
Manager or his designee shall have the right to suspend the concession operations should
the Concessionaire fail to correct any such violation, conduct, or practice to the satisfaction
of the City Manager or his designee within twenty-four (24) hours after receiving written or
verbal notice of the nature and extent of such violation, conduct, or practice; such
suspension to continue until the violation is cured. Concessionaire further agrees not to
commence operations during the suspension until the violation has been corrected to the
satisfaction of the City Manager or his designee.
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SECTION 18. PRICE SCHEDULES.

18.1 Concessionaire agrees that prices charged for the sale of food and beverage
service will be consistent with the price schedule(s) herein submitted by the
Concessionaire and approved by the City and incorporated herein as exhibits
to this Agreement. All subsequent price approvals and changes must be
approved in writing by the City Manager or his designee, such approval not
to be unreasonably withheld, delayed or conditioned. Prices shall be
reasonably consistent with those charged for similar items in other similar
public concessions in the City. The City shall have the final right of approval
for all such prices and changes, such approval not to be unreasonably
withheld, delayed or conditioned. Concessionaire agrees to refrain from the
sale of any item identified as prohibited by the City and to sell only those
items approved by the City. Concessionaire agrees to maintain an adequate
supply necessary to accommodate park patrons.

18.2 Notwithstanding Subsection 18.1, Concessionaire acknowledges that the
City has an existing “Concession Agreement for Operation of Vending
Machines”, dated October 19, 2005, which entitles the vendor to the
placement of up to six (6) vending machines within South Pointe Park.
Concessionaire shall at all times price products of similar type and/or volume
in a manner equal or greater to the pricing of the vending machine item(s). At
no time shall Concessionaire’s item(s) be sold at a lower price than similar
items sold in the vending machines.

SECTION 19. NOTICES.
All notices from the City to Concessionaire shall be deemed duly served upon receipt, if
mailed by registered or certified mail with a return receipt to Concessionaire at the following

addresses:

Kim E. Pham, Manager
Blissberry, LLC
332 Lincoin Road
Miami Beach, Florida 33139

With copies to:

Craig M. Dorne, P.A.
407 Lincoln Road, Penthouse SE
Miami Beach, Florida 33139

All notices from Concessionaire to the City shall be deemed duly served upon receipt, if
mailed by registered or certified mail return receipt requested to the City of Miami Beach at
the following addresses:

City Manager
City of Miami Beach
1700 Convention Center Drive
Miami Beach, FL 33139
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With copy to:

Director of Real Estate, Housing & Community Development
City of Miami Beach
1700 Convention Center Drive
Miami Beach, FL 33139

Concessionaire and the City may change the above mailing addresses at any time upon
giving the other party written notification. All notices under this Agreement must be in

writing.

SECTION 20. LAWS.

20.1 Compliance.
Concessionaire shall comply with all applicable City, County, State, and

Federal ordinances, statutes, rules and regulations (including but not limited
to all applicable environmental City, County, State, and Federal ordinances,
statutes, rules and regulations, as same may be amended from time to time.

20.2 Equal Employment Opportunity.
Neither Concessionaire nor any affiliate of Concessionaire performing
services hereunder, or pursuant hereto, will discriminate against any
employee or applicant for employment because of race, sex, sexual
orientation, color, creed, national origin, familial status, religion or handicap.
Concessionaire will take affirmative steps to utilize minorities and females in
the work force and in correlative business enterprises.

20.3 No Discrimination.
Concessionaire agrees that there shall be no discrimination as to race, sex,
sexual orientation, color, creed, national origin, familial status, religion or
handicap, in its employment practice or in the operations referred to by this
Agreement; and further, there shall be no discrimination regarding any use,
service, maintenance, or operation within the Concession Area. All facilities
and services offered shall be made available to the public.

SECTION 21. MISCELLANEOUS.

21.1 No Partnership.
Nothing contained in this Agreement shall constitute or be construed to be or

create a partnership or joint venture between the City and Concessionaire.

21.2 Modifications.
This Agreement cannot be changed or modified except by agreement in
writing executed by all parties hereto. Concessionaire acknowledges that no
modification to this Agreement may be agreed to by the City uniess approved
by the Mayor and City Commission except where such authority has been
expressly provided herein to the City Manager.
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21.3

214

215

21.6

21.7

21.8

21.9

Complete Agreement.

This Agreement, together with all exhibits incorporated hereto, constitutes all
the understandings and agreements of whatsoever nature or kind existing
between the parties with respect to Concessionaire’s operations, as
contemplated herein.

Headings.
The section, subsection and paragraph headings contained herein are for

convenience of reference only and are not intended to define, limit, or
describe the scope or intent of any provision of this Agreement.

Binding Effect.
This Agreement shall be binding upon and inure to the benefit of the parties
hereto and their respective successors and permitted assigns.

Clauses.

The illegality or invalidity of any term or any clause of this Agreement shall
not affect the validity of the remainder of the Agreement, and the Agreement
shall remain in full force and effect as if such illegal or invalid term or clause
were not contained herein unless the elimination of such provision
detrimentally reduces the consideration that either party is to receive under
this Agreement or materially affects the continuing operation of this
Agreement.

Severability.
If any provision of this Agreement or any portion of such provision or the

application thereof to any person or circumstance shall be held to be invalid
or unenforceable, or shall become a violation of any local, State, or Federal
laws, then the same as so applied shall no longer be a part of this
Agreement but the remainder of the Agreement, such provisions and the
application thereof to other persons or circumstances, shall not be affected
thereby and this Agreement shall be so modified.

Right of Entry.
The City, at the direction of the City Manager, shall at all times during hours

of operation, have the right to enter into and upon any and all parts of the
Concession Area for the purpose of examining the same for any reason
relating to the obligations of parties to this Agreement.

Not a Lease.

It is expressly understood and agreed that no part, parcel, building, structure,
equipment or space is leased to Concessionaire; that this Agreement is a
concession agreement and not a lease, and that Concessionaire's right to
operate, manage, and maintain the concession shall continue only so long as
Concessionaire complies with the undertakings, provisions, agreements,
stipulations and conditions of this Agreement.

Accordingly, Concessionaire hereby agrees and acknowledges that in the
event of termination of this Agreement, whether due to a default by
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21.10

21.11

21.12

Concessionaire or otherwise, Concessionaire shall surrender and yield unto
the City the Concession Area, in accordance with Subsection 13.7 hereof,
and the City shall in no way be required to evict and/or otherwise remove
Concessionaire from the Concession Area as if this were a tenancy under
Chapter 83, Florida Statutes, nor shall Concessionaire be afforded any other
rights afforded to nonresidential tenants pursuant to said Chapter (the parties
having herein expressly acknowledged that this Agreement is intended to be
a concession agreement and is in no way intended to be a lease).

Signage.
Concessionaire shall provide, at its sole expense and responsibility, any

required signs at its concession. All advertising, signage and postings shall
be approved by the City, and shall be in accordance with all applicable
Municipal, County, State and Federal laws and regulations. Any signage
posted by Concessionaire shall be subject to the prior approval of the City as
to size, shape and placement of same, such approval not to be unreasonably
withheld, delayed or conditioned.

Conflict of Interest.

Concessionaire shall perform its services under this Agreement and conduct
the concession operation(s) contemplated herein, in a manner so as to show
no preference for other concession operations/facilities owned, operated,
managed, or otherwise controlled by Concessionaire.

No Waiver.

21.12.1 It is mutually covenanted and agreed by and between the parties

hereto that the failure of the City to insist upon the strict performance
of any of the conditions, covenants, terms or provisions of this
Agreement, or to exercise any option herein conferred, will not be
considered or construed as a waiver or relinquishment for the future
of any such conditions, covenants, terms, provisions or options but
the same shall continue and remain in full force and effect.

21.12.2 A waiver of any term expressed herein shall not be implied by any

neglect of the City to declare a forfeiture on account of the violation of
such term if such violation by continued or repeated subsequently and
any express waiver shall not affect any term other than the one
specified in such waiver and that one only for the time and in the
manner specifically stated.

21.12.3 The receipt of any sum paid by Concessionaire to the City after

breach of any condition, covenant, term or provision herein contained
shall not be deemed a waiver of such breach, but shall be taken,
considered and construed as payment for use and occupation (and
not as rent), unless such breach be expressly waived in writing by the
City.
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21.13 No Third Party Beneficiary.
‘Nothing in this Agreement shall confer upon any person or entity, other than
the parties hereto and their respective successors and permitted assigns,
any rights or remedies by reason of this Agreement.

SECTION 22. LIMITATION OF LIABILITY.

The City desires to enter into this Agreement placing the management and operation of the
Concession Area in the hands of a private management entity only if so doing the City can
place a limit on its liability for any cause of action for breach of this Agreement, so that its
liability for any such breach never exceeds the sum of Ten Thousand ($10,000.00) Dollars.
Concessionaire hereby expresses its willingness to enter into this Agreement with a Ten
Thousand ($10,000.00) Dollar limitation on recovery for any action for breach of contract.
Accordingly, and in consideration of the separate consideration of Ten Thousand
($10,000.00) Dollars, the receipt of which is hereby acknowledged, the City shall not be
liable to Concessionaire for damages to Concessionaire in an amount in excess of Ten
Thousand ($10,000.00) Dollars, for any action for breach of contract arising out of the
performance or non-performance of any obligations imposed upon the City by this
Agreement. Nothing contained in this paragraph or elsewhere in this Agreement is in any
way intended to be a waiver of limitation placed upon the City's liability as set forth in
Florida Statutes, Section 768.28.

SECTION 23. VENUE.
This Agreement shall be deemed to have been made and shall be construed and

interpreted in accordance with the laws of the State of Florida. This Agreement shall be
enforceable in Miami-Dade County, Florida, and if legal action is necessary by either party
with respect to the enforcement of any and all the terms or conditions herein, exclusive
venue for the enforcement of same shall lie in Miami-Dade County, Florida. THE CITY
AND CONCESSIONAIRE HEREBY KNOWINGLY AND INTENTIONALLY WAIVE THE
RIGHT TO TRIAL BY JURY IN ANY ACTION OR PROCEEDING THAT THE CITY AND
CONCESSIONAIRE MAY HEREIN AFTER INSTITUTE AGAINST EACH OTHER WITH
RESPECT TO ANY MATTER ARISING OUT OF OR RELATED TO THIS AGREEMENT
OR THE CONCESSION AREA.

REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
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EXHIBIT 3.1.2

Concessionaire’s Equipment List

Bread Rack

Freezer
Prep Table with fridge

Toaster

Juicers (2)

Blenders (2)

Cash Register
Television
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EXHIBIT 10.1.1

Concessionaire's Improvements

Concessionaire does not anticipate the need to make any improvements.
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EXHIBIT 21.10

Concessionaire’s Signage

(TO BE SUBMITTED BY CONCESSIONAIRE)
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Finance and Citywide Projects Committee Memorandum
Tim Wilcox, Inc. — Concession Agreement
March 2, 2015

Page 2 of 3
Concession Fee: A percentage of gross sales exceeding $250,000 as follows:
Gross Receipts PG
$250,000 26%
$300,000 27%
$350,000 28%
$400,000 29%
$450,000 30%
Minimum Guarantee: Forty eight thousand dollars ($48,000) annually, paid at the

beginning of each contract year

For the first four (4) years of the Concession Agreement, Concessionaire’s gross sales, at each
concession locations, are itemized in the following chart:

Contract 21st Street 46th Street Gross

Year Period Concession  Chairs Concession Chairs Sales
1*  11/10-10/11| 73,124 59,463 18,933 16,836 168,356
2 11/11- 10/12| 50,893 79,307 29,883 42,140 202,224
3 11/12-10/13] 61,198 96,629 19,535 38,047 215,408
4 11/13-10/14| 100,534 133,911 18,042 29,465 281,952
285,750 369,310 86,393 126,489 867,941

655,060 212,881
*Reflects Nine (9) Months of Sales Due to Delayed Opening

For the first four (4) years of the Concession Agreement, Concessionaire’s gross sales, and the
corresponding fees paid to the City, are illustrated in the following chart:

(% of Gross

Contract Gross Minimum  Over 250K) Total

Year Period Sales % Increase Guarantee 26% Rent
1*  11/10-10/11 168,356 - 48,000 0 48,000
2 11/11-10/12 202,224 20% 48,000 0 48,000
3 11/12-10/13 215,408 7% 48,000 0 48,000
4 11/13-10/14 281,952 31% 48,000 8,308 56,308
867,941 200,308

*Reflects Nine (9) Months of Sales Due to Delayed Opening

Concessionaire is currently in its final renewal term, ending on October 31, 2015, and has
submitted a letter to the City (attached hereto as “Exhibit B”), requesting to extend the
Concession Agreement for a period of five (5) years.



Finance and Citywide Projects Committee Memorandum
Tim Wilcox, Inc. — Concession Agreement

March 2, 2015

Page 3 of 3

In the event the FCWP Committee agrees to extend the Concession Agreement, the
Administration recommends increasing the Concession Fee in accordance with the following
table:

Gross Percentage of
Receipts Gross Receipts
S0 - $250,000 26%
$250,001 - $300,000 27%
$300,001 - $350,000 28%
$350,001 - $400,000 29%
$400,001 and over 30%

Each incremental increase in Gross Receipts shall result in the corresponding percentage rate
contained above. For example, if Concessionaire’s Gross Receipts are $325,000, the
Concession Fee paid for the first $250,000 shall be 26% ($65,000), the Concession Fee paid for
the next $50,000 shall be 27% ($13,500) and the Concession Fee paid for the last $25,000 shall
be 28% ($7,000), resulting in a total Concession Fee of $85,500.

Additionally, based on recent conversations with the Concessionaire, the Administration
recommends increasing the Minimum Guarantee to sixty five thousand dollars ($65,000)
annually, payable in equal quarterly installments of sixteen thousand two hundred and fifty
dollars ($16,250) each.

CONCLUSION
The Administration seeks a recommendation from the Finance and Citywide Projects

Committee whether to approve the request from Concessionaire to extend the Concession
Agreement for a period of five (5) years.

JLM/@B/?\@MMMM

Exhibits:
A Concession Agreement
B Letter From Concessionaire

FARHCD\SALL\AECONVSALL\ASSET\Tim Wilcox, Inc\Tim Wilcox FCWPC MEMO (3-2-15).docx
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-CONCESSION AGREEMENT BETWEEN
CITY OF MIAMI BEACH, FLORIDA AND
TIM WILCOX, INC.
. FOR MANAGEMENT AND OPERATION OF CONCESSIONS
AT 21°* AND 46™ STREETS _
PURSUANT TO REQUEST FOR PROPOSALS NO. 39-05/06

THIS AGREEMENT made on /70[@&/‘ 2Z, 2010, between the CITY OF MIAMI BEACH, a
municipal corporation of the State of Florida (hereinafter called "City"), having its principal
address at 1700 Convention Center Drive, Miami Beach, Florida, 33139, and TIM
WILCOX, INC., a Florida corporation, with offices at 4299 Collins Avenue, Miami, Florida,
33140 (heremafter called "Concessionaire”).

WITNESSETH

- WHEREAS, on October 14, 2009, the City Commission authorized the issuance of a
" Request for Proposals (RFP) to solicit proposals for the management and operation of
concession stands and beachfrant concessions, located east of Colllns Avenue at 21
" -Street and 46m Street, respectlvely, and

WHEREAS RFP No. 05-09-10 was lssued on October 20, 1010, and proposals were sent
or provided to over eighty-five (85) firms and concessionaires; and

. ‘'WHEREAS, onMay 12, 2010, the City Commission adopted Resolution No. 2010-27391,

- accepting the recommendation of the City Manager pertaining to the ranking of firms;
authorized the Administration to enter into negotiations with the top-ranked firm of Tim
‘Wilcox, Inc.; and further authorized the Mayor and City Clerk to execute an agreement
upon completion of successful negotiations by the Administration; and

. ..WHEREAS, . accordingly, the City -and. Concessionaire. have negotiated the followmg

Agreement for the management and operation of concessions at 21St Street and 46
Street, respectively.

. NOW 'l'HEREFORE, in consideration of the premlées and the mutual covenants and
conditions herein contained and other good and valuable consideration, the receipt and
adequacy of which are hereby conclusively acknowledged lt is agreed by the parties

. hereto as follows

The Clty hereby grants to the Concessionaire, and the Concessionaire hereby accepts
from the City, the exclusive right to operate the following described concession within the
Concession Areas, as defined below, in conformance with the purposes and for the period
stated herein, and subject to all the terms and conditions herein contalned and fairly
implied by the terms hereinafter set forth.



,' SE‘CTION 1. TERM.

1. 1 This Agreement shall be for an initial term of two (2) years, commencing on November
1,.2010 (the "Commencement Date"), and ending on October 31, 2012. For.purposes -
of this Agreement, a “contract year" shall be defined as that certain one (1) year period
commencing on the November 15 and ending on the October 31s ’

1.2 "' Provided that the Concessionaire is not in default under this Agreement, and,

o further, at the City’s solé discretion, commencing upon written notice from

Concessionaire to the City, which notice shall be givenin the second contract

.year of the initial term, and then no later than ninety (90) days prior to

expiration of said term, (or pnor to the expiration of any renewal term, as the

* case may be) the City may extend the term of this Agreement, upon the
same terms and conditions, for three (3) individual one (1) year terms.

1.3 - Any such renewal may be conditioned upon a requnrement that

' Concessionaire purchase new equipment (subject to the prior written
approval of the City) for the renewal term. Concessionaire shall deliver to the
City Manager, at least ninety (90) days prior to the expiration of the initial
term or a renewal term, as the case may be; (i) a schedule of any equipment
which was replaced during the term; and (i) an itemized hst of proposed
replacement equnpment . .

"SECTION 2. CONCESSION AREA(S).

~ The City hereby grants to Concessionaire the right, during the Term of this Agreement, to
" operate a concession as described herein in the following area(s) (hereinafter referred to
individually as a "Concession Area" or collectively as the "Concession Areas"):

2.1 21* Street Concession Area.

a. Concession Building: -
. This'Concession Area is limited to the concession stand bmldmg as
further delineated in Exhibit 2.1 (a). :

- b. Beachfront Concession Area: \
- This Concession Area is located on the beach in the area genera!ly .
bounded on the south by a line beginning at the |ntersect|on of the
easterly extension of the northernmost line of the 21* Street right-of-
way (ROW) and the Erosion Control Line (ECL) thence extending
easterly to the shore and perpendicular to the ECL; bounded on the
north by a line beginning at the intersection of the extension of the
southernmost fine of the 22™ Street ROW thence extending easterly
to the shore and perpendicular to the ECL; bounded on the west by a
line running along the trash receptacles, as placed by Miami Dade
Countyor fifty (50) feet east from the easternmost edge of the Dune,
whichever is furthest east; and bounded on the east either by a line
sixty (60) feet west of the Mean High Water Line (MHWL) or by a line
parallel to the shoreline and five (5) feet west of the westernmost
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lifeguard stand but never within the lifeguard’s line of s;te of the
shoreline, in this Concession Area, whichever is further east; atl as
further delineated in Exhibit 2.1 (b)

Lifeguard Facility Zone:

.Concessionaire shall not use or deploy any equipment and/or facilities

on or within those portions of the beach where lifeguard

' facilities/stands are currently iocated, or may be located in thé future,

including the area extending from the easternmost foot of the Dune to

the shoreline and bounded by a line twenty five (25) feet north of the

lifeguard stand(s) and bounded by a line twenty f|ve (25) feet to the

south of such stand(s).

-Southern Handlcap Zone:’

With regard to the area bounded to the north by aline twenty five (25)

feet north of the southern boundary of the Beachfront Concession

Area (in Subsection 2.1 (b)), to the south by the southern boundary of
this Concession Area, and bounded to the east and west by the
easternmost and westernmost boundaries of this Concession Area,
respectively, Concessionaire shall not deploy any equipment, unless -

- specifically requested by a handicapped patron.

Northern Handicap Zone: ‘

With regard to the area bounded to the south by a line seventy three '
(73) feet south of the northern boundary of the Beachfront
Concession Area (in Subsection 2.1 (b)), to the north by the northern
boundary of this Concession Area, and bounded to the east and west

by the easternmost and westernmost boundaries of this Concession - -

Area, respectively, Concessionaire shall not deploy any equipment,
unless specmcally requested by a handrcapped patron,

22 46th Street Concessmn Area

a.

Concessmn Building: ‘
This Concession Area is limited to the concession stand bundmg
located east of the easternmost line of the public nght—of—way, as

~ further delineated in Exhibit 2.2 (a).

Beachfront Concession Area:
This Concession Area is located on the beach in the area generally

“bounded-on the south by a line beginning at the intersection of the

easterly extension of the northernmost line of Lot 6, as recorded in
Miami Dade County plat book 8, page 61, and the ECL thence
extending easterly to the shoreline and perpendicular to the ECL;

_bounded on the north- by a line beginning at the intersection of the

easterly extension of the northernmost line of Lot 12, as recorded in
Miami Dade County plat book 8, page 61, and the ECL thence
extending easterly to the shoreline and' perpendicular to the ECL;
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bounded on the west by a line running along the trash receptacles, as
placed by Miami Dade County or fifty (50) feet east from the
easternmost edge of the Dune, whichever is furthest east; and
bounded on the east either by a line sixty (60) feet west of the Mean
High Water Line (MHWL) or by a line paraliel to the shoreline and five
(5) feet west of the westernmost lifeguard stand, but never within the
lifeguard’s line of site of the shoreline, in this Concession Area,
whichever is further east; all as further delineated in Exhibit 2.2 (b).

Lifeguard Facility Zone:

Concessionaire shall not use or-deploy any equipment and/or facilities
on or within those portions of the beach where lifeguard
facilities/stands are currently located, or may be located in the future,
including the area extending fromthe easternmost foot of the Dune to
the shoreline and bounded by a line twenty five (25) feet north of the -
lifeguard stand(s) and bounded by a line twenty five (25) feet to the
south of such stand(s).

Southern Handicap Zone:

With regard to the area bounded to the north by a line twenty five (25)
feet north of the southern boundary of the Beachfront Concession
Area (in Subsection 2.2 (b)), to the south by the southern boundary of
this Concession Area, and bounded to the east and west by the
easternmost and westernmost boundaries of this Concession Area,
respectively, Concessionaire shall not deploy any equipment, unless
specifically requested by a handicapped patron.

Northern Handicap Zone:

With regard to the area bounded to the south by a line seventy three
(733) fest south of the northern boundary of the Beachfront
Concession Area (in Subsection 2.2 (b)), to the north by the northern
boundary of this Concession Area, and bounded to the east and west
by the easternmost and westernmost boundaries of this Concession
Area, respectively, Concessionaire shall not deploy any equipment,
unless specifically requested by a handicapped patron.

Intentionaily Omitted.

Notwithstanding the Concession Area(s) granted to Concessionaire,
Concessionaire hereby understands, agrees, and acknowledges that said

‘aforestated Concession Area(s), along with any and all other public

beachfront area(s) and/or public facilities not specifically identified herein, are
public and, as.such, must remain available for the use and enjoyment of the

‘general public, whether or not the public chooses to -use any of

Concessionaire's equipment, purchase its products, or éngage in any of the
services ‘it provides. In the event that-a member of the public is within a
particular Concession Area, as set forth herein, Concessionaire agrees to
allow for his/her continued peaceful enjoyment of said Area. Notwithstanding
the preceding, Concessionaire may designate areas within Concession Area .
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| buildings for food and beverage service and/or storage which shall not be
- open to and/or accessible to the general pUb|IC (e.g. such as kltchen areas,
pantries, storage closets, etc.). - :

Concessionaire shall at all times use reasonable efforts to strive to maintain

"an equitable (“equitable” to be determined by the City, in its reasonable

judgment and discretion) amount of beach frontage within the beachfront

~_ Concession Areas free and clear of Concessionaire facilities and beach
- equipment, so that such portion of the beach may remain free and clear for
. the public’s use and enjoyment.

City and Cont:eSsionair_e acknowledge that the buffer zones around the
lifeguard stands/facilities referenced above shall not apply to other areas of -

- 'the beach (i.e. non-Concession Areas) in‘which the upland owner is a private

entity,-unless the City's Rules and Regulations for Beachfront Concessions’
(as same may be amended from time to time), explicitly so provide.

" Notwithstanding the preceding sentence, the provisions of this subsection

shall in no way be deemed or otherwise construed as a waiver on the part of
the City of its Rules and Regulations for Beachfront Concessions.

Buffer Zones: '

City and Concessionaire acknowledge that there are certain areas W|th|n the
21 Street & 46™ Street Concession Areas, respectively, that either lie
outside of the respective Concession Areas, orin which Concessionaire’s
use is limited and/or restricted, including Lifeguard Facility Zones (definedin
Sections 2.1.1 and 2.2. 1), Handicap Zones (defined in Sections 2.1.2, 2.1.3,

. -.2.2.2 and 2.2.3), and other zones which were designed to facilitate public
. access to the beach, ocean and shoreline, and create buffer zones between

Concessmn Areas and lifeguard facilities.

'SECTION 3. USE(S).

‘The Concessionaire is hereby authorized to conduct the following kihd(s) of businesses,
and provide the following kind(s) of services within the Concession Area(s), as provnded
- . below, all at its sole cost and expense

3.1

. Beachfront Concession Area(s) / Rental of Beach Equipment.

This shall generally include the rental of chairs, pads, umbrellas and sun
canopies. The City hereby approves the rental of the aforestated types(s) of
beach equipment and the prices for same, all as more specifically set forth in
Exhibit 3.1. Any amendments to Exhibit 3.1, whether as to type(s) of beach
equipment to be rented or as to changes in prices for same, must be
approved in writing by the City Manager or his/her designee prior to such
changes being implemented within the Concession Area(s); and, in that
event, a new updated Exhibit 3.1 will be incorporated into this Agreement.
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The design, type, material, and color of any and all beach equipmeht,

‘as defined above, shall also be approved in writing by the City's

Planning Department prior to the Commencement Date of this

.. Agreement. A photo or photo(s) of such City-approved beach
. equipment is incorporated herein as Exhibit 3.1.1. Thereafter,

Concessionaire shall not change, alter, or modify the design, type,

-material and color of any such City-approved beach equipment

without further obtaining the prior written consent of the City Manager

.or his/her designee and, if so approved, an updated Exhibit 3.1.1 will .

be made a part of and incorporated into this Agreement.

With regard to an individual Beachfront Concession Area, all
respective beach equipment within that Area shall be placed
substantially in accordance with the attached City-approved site
plan(s), as set forth, by designated Area, in Exhibit(s) 3.1.2, attached
hereto and incorporated herein. Concessionaire-shall not deviate from
or alter the approved site plan(s) without the prior written consent of
the City Manager or his/her designee.

The set up of beach equipment to be 'placed within a Beachfront
Concession Area, (substantially in accordance with the site plan(s)

- approved pursuant to Exhibit(s) 3.1.2), shall be permitted daily before

10:00AM, or as soon thereafter in the event of inclement weather (i.e.
as soon as weather permits) (the "Set Up Period"); during which time -
Concessionaire shall be permitted to set up to the maximum number
of beach equipment allowable for that particular area, as enumerated
in the approved site plans. In addition to conformance with the
approved site plan(s), daily placement of beach equipment for the Set
Up Period shall be in accordance with and shall not exceed the
maximum numbers, per Area. -

The parties hereby acknowledge that Concessionaire’s patrons may
themselves relocate chairs and other beach equipment within a

Concession Area and/or to an immediately adjacent “Buffer Zone”. *

Such relocation shall be permitted; provided that, in the aggregate,

. Concessionaire does not materially alter, or allow to be materially
. _altered, the configuration of a particular Concession Area, as setforth
in the approved site plan(s) pursuant to Exhibit(s) 3.1.2, and/or an -

adjacent “"Buffer Zone”. In_ the event of this occurrence,
Concessionaire shall immediately correct any material alteration
within a Concession Area to bring same back into - substantial
conformance with the approved site plan(s). ‘

Notwithstanding a'nythin'g in this Subsection 3.1.4, the C‘i.ty’s Beach

Patrol shall at all times have the absolute discretion to require
Concessionaire, and/er Concessionaire’s patrons, to relocate chairs
and other beach equipment in the event that such chairs and/or beach

equipment in any way impede and/or obstruct sightlines, or have any -

other effect whatsoever which would directly or indirectly impede the
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performance of Beach Patrol activities. Concessionaire will cooperate
with Beach Patrol to ensure such compliance.

.The City and Concessionaire herebyiagree- and acknowledge that the

public’'s use of the beach is a prime consideration and must be
balanced accordingly with the services to be provided to the public

" (and the respective financial remunerations to City and

Concessionaire), pursuant to this Agreement.. Accordingly,

notwithstanding the site plan(s) and maximum numbers (as provided
for in Exhibit(s) 3.1.2), Concessionaire further agrees that,

notwithstanding its right to set up its maximum numbers during the

Set Up Period, Concessionaire shall endeavor to remove from the

particular area any number of vacant beach equipment not being

rented that equates to the difference between such percentage of

vacant equipment and twenty-five percent (25%) of such equipment
as described above. '

/

-The condition and quality of Concessionaire’s concession equipment

shall at all times be maintained in a manner that is consistent with the
condition and quality of beach equipment found in first class
concessions located on public beaches in world class beach resorts
comparable to the City of Miami Beach. It is the City’s intent, and
Concessionaire hereby agrees and acknowledges same, to develop
and promote world class public beach concession facilities and
operations that would be comparable to those found at other public
beach concession facilities in world class resorts comparable to Miami
Beach. Accordingly, Concessionaire shall not only, at a minimum, -
maintain all beach equipment placed within the Concession Areas in
usable condition, but shall adhere, as indicated in this subsection, to
the highest ongoing maintenance standards for same.

Following the Commencement Date of this Agreement, the City may,

at its option, request that Concessionaire provide it with a full
inventory of all beachfront concession equipment contemplated for
use herein, including types and numbers (per item); dates of lease
and/or purchase; and initial condition, established as of the date of
inventory. Thereafter, City and Concessionaire shall jointly prepare a
plan and schedule for the ongoing replacement and/or updating of
beachfront concessnon equipment throughout the Term of this
Agreement.

City and Concessionaire hereby acknowledge that the buffer zones
around the lifeguard stands/facilities and the Handicap Zones,
referenced herein, shall not apply to other areas of the beach (i.e.
non-Concession Areas) in which the upland owner is a private entity,

-unless the City’s Rules-and Regulations for Beachfront Concessions

(as same may be amended from time to time,) explicitly so provide.
Notwithstanding the preceding, the provisions of this subsection shall

10
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in no way be deemed or construed as a waiver on the part of the City _
of its Rules and Regulations for Beachfront Concessions. :

.Food and Beverage Service.

" Concessionaire shall prepare, or cause to be prepared, for sale W|th|n
.and from the Concession Buildings located at 21%* Street and 46"
-Street, respectively, and as delineated in Exhibits 2.1 (a) and 2. 2 (a)

herein, cooked, prepared, and/or pre-packaged foods and non-
alcoholic beverages, as set forth in Exhibit 3.2.1. The City hereby
approves the types of food-and beverages, and prices for same, as -

set forth in Exhibit 3.2.1. Any amendments to Exhibit 3.2.1, whether
as to type of food and beverages to be sold, or as to changes in

- prices for same, must be approved in writing by the City Manager or
. his/her designee prior to such changes being implemented within the

Concession Area(s); and a new updated Exhlblt 3.2.1 will be
incorporated into this Agreement.

intentionally Omitted.

All food and beverages sold within the Concession Areas will be
prepared using only the equipment and/or methodology approved by
the City and shall, further, be properly-prepared and served in
compliance with all applicable health and sanltary standards, laws and
regulations. -

The quality of food, beverages, énd food and beverage service
offered will be first-rate and comparable to that available at public
beach concessions at world class beach resorts on par with the City

- of Miami Beach and, at a minimum, comparable to the quality of food,

beverages, and service provided by concessionaires behind privately = -
owned hotels within the Clty of Mlami Beach. :

In addition to Concessmnaxre s general maintenance obligations for
the Concession Areas, as set forth in Section 10 hereof, the

- Concession-buildings, any beachfront dispensing/storage facilities,

and the immediately surrounding twenty five (25) foot adjacent areas,
shall at all times be maintained in a clean and sanitary manner. At
least one (1) supervisory employee must possess a Food Service

- Management Certification issued by a County Public Health
-Department in Florida. In addition, each Concession building (and, if

deemed required, each dispensing facility) must be licensed by the
Florida Department of Business Regulation, Division of Hotels and
Restaurants; and/or the Department of Agriculture; and/or as may
further be required by State law or by corresponding agencies. .

Food and beverage services shall be offered daily to patrons at all

times during the Concession Area(s) hours of operation, as set forth.
in'Section 9 herein; provided that if Concessionaire can show, to the
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3.3

34

35

" 36

¥

City Manager, or his/her designee’s, reasonable satisfaction, that if
either an increase or decrease in demand for such service exists in
one or all of the Concession Areas then, in that event, following
Concessionaire’s .obtaining the City Manager; or his/her designee’s,
prior written consent, Concessionaire shall be allowed to increase or
decrease lts hours of operation accordingly.

Sale of Beach Related Sundries."

This shall generally include the sale of those sundry items identified in
Exhibit -3.3, substantially in accordance with the price ranges set forth
therein. Any amendments to Exhibit 3.3, whether as to changes and/or.

" additions of items to be offered for sale, or in the respective price ranges for

same, must be approved in writing by the City Manager or his/her designee,
prior to such changes and/or-additions being implemented within the
Concession Area(s); and , in event of such approved, a new updated Exhibit
3.3 will be incorporated mto this Agreement.

Intentionally Omitted.

Storage of Concession Facilities/Equipment.

351

3.6.2

The design, materials, color, signage, etc. of any structure or facility -
to dispense services from the Concession Areas, and/or for storage of
beachfront concession equipment, other than the existing Concession
Buildings identified in Sections 2.1 and 2.2, must obtain City Design
Review approval prior to Commencement of operations. Such
approved facilities shall be incorporated herein as Exhibit 3.5.1. The
location of same must be approved by the City Manager or his/her
designee, and shall be designated within Concessionaire’s proposed
site plan(s), (as referenced in Exhibit 3.1.2). Concessionaire shallnot
deviate from or change the type, design and/or location of its
proposed beachfront concession dispensing/storage facilities without
the prior written consent of the City Manager or his/her designee. .

Prior to the Commencement Date of this Agreement, Concessionaire .
shall provide the City Manager or his/her designee with a written plan
for storage ‘and removal of Concessionaire’'s Concession equipment
and dispensing facilities, for the Manager or his/her designee's
approval. This shall include the use of any dispensing and/or storage-

- facilities contemplated in Subsection 3.5.1 above. The aforestated

- shall comply with the City's Rules and Regulations for Beachfront

- Concession Operations, as well as any subsequent amendment(s)
thereto.

Hurrlcane Evacuatlon Plan.

--. Concessionaire agrees- that all*its beachfront' concession storage and

dispensing facilities, beach equipment, and any and all other equipment or
other items used in the concession operations, will be remo_ved from the
Concession Areas immediately within eight (8) hours of the issuance of a -

12



3.7

38

- Hurricane Warning by the Miami-Dade County Office of Emergency .

Management, and stored at an approved, private, off-site location. Prior to
the Commencement Date of this Agreement, Concessionaire shall provide

the City -- Manager- -or- hisfher designee with a hurricane

preparedness/evacuation plan, which shall include the location and proof of
ownership and/or control by Concessionaire (either through a deed, lease or
other document satisfactory to the City Manager and/or his/her designee) of
a proposed hurricane storage facility; both of which shall be referenced in
Exhibit 3.6 to this Agreement :

Sea Turtles.

Concessionaire agrees and understands that the State of Florida has
advised that, in order to place facilities and/or equipment on the beach;
surveys for marine turtle nesting activity must be ongoing, and have been

- conducted daily for sixty five (65) days prior to the initial date of operation, or

beginning May 1%, of each 'year. The Concession Area(s) are currently
surveyed by the Beach Maintenance Division of the Miami-Dade County

- Parks and Recreation Department

" a. It is the responsibility of the Concessionaire to abide by any order

issued by the State of Florida and/or cooperate with Miami-Dade
County to ensure that nesting surveys are conducted in accordance
with the conditions set forth by the State.

b. ‘In the event an unmarked marine turtle nest is exposed, or a dead,

: injured, or sick marine turtle is discovered, the Florida Marine Patrol
(1-800-DIAL-FMP) shall be notified immediately such that appropriate
conservatron measures may be taken.

C. No temporary lighting associated with the concession will be permitted
at any time during the marine turtle nesting season and no permanent
lighting is authorrzed

d. The placement and removal of facilities and equipment on the beach

- seaward of 230 feet from the high water line shall be conducted

during daylight hours and shall not occur in any location prior to
completion of the necessary marine turtle protection measures.

e. The beach area seaward of the 230-foot setback from the high water
line should be cleared of all furniture and equipment, except lifeguard
equipment, at nights during the turtle-nesting season.

f. ©  Disturbing the existing beach, and dune topography and vegetation is
prohibited. )

- City Business Tax Receipts.

Concessionaire shall obtain, at its sole cost and expense, any City required
business tax receipts (formerly referred to as occupational licenses), as
necessary, for the proposed uses contemplated in Section 3 of the

13



- Agreement. To the extent required by City law, a business tax receipt shall
- be obtained for each proposed use within a particular Concession Area (e.g.

For example, for the 21*' Street Concession Area, Concessionaire would be
required to.obtain.three-(3) business tax receipts for: (i) Rental of Beach
Equipment; (i) Food and Beverage Serwce (i) Sale of Beach-related

_ Sundries).

SECTION 4. CONCESSION FEES.

41

42

43

Minimum Guarantee (MG):

In consideration of the City's grantmg of. the rights provided in this
Agreement, the Concessionaire shall pay to the City a Minimum
Guaranteed Annual Concession Fee (MG) of Forty Eight Thousand
($48,000.00) Dollars. The MG shall be payable in twelve (12) equal monthly
instaliments of $4,000 each, with the first such installment due upon
execution of the Agreement and each of the remaining monthly instaliments -
due on the first day of every month thereafter during the Term of the
Agreement.

" Percentage of Gross (Ples MG:

For each contract year, the Concessionaire shall pay the City, on an annual
basis, and within thirty (30) calendar days from the end of each contact year

. during the Term herein, Percentage Rent (PG) of Concessnonalres total -

gross receipts as follows

Gross Recelpts 1 PG
$250,000 26%
$300,000 27%
$350,000 28% .
$400,000 29%
$450,000 -~ 130%

In the event that the annual PG is less than the -amount provided in

Subsection 4.3 below, then the Concessionaire shall also pay to the City, on
an annual basis, the difference between the PG amount and the amount
pravided in Subsection 4.3 below, no later than thirty (30) days after the
expiration of the initial term, or of any renewal term of this Agreement (as the
case may be).

The term "gross receipts" is understood to mean all income collected or
g

accrued, derived by the Concessionaire under the privileges granted by this

Agreement, excluding amounts of any Federal, State, or City sales tax, or
other tax, governmental imposition, assessment, charge or expense of any
kind, collected by the Concessionaire from customers and required by law to

be remitted to the taxing or other governmental authority. - :

Interest for Late Payment. ,
Any payment which Concessionaire is required to make to City which is not
paid on or before the respective date provided for in this Agreement shall be

14



subject to interest at the rate of twelve (12%) percent per annum, or the
highest allowable percentage rate under Florida law, whichever is greater;
from the due date of payment until such time as paymenti is actually received
by the Clty

44 . Sales and Use Tax. _ ,

: it is also understood that the required Florida State Sales and Use Tax shall
be added to Concessionaire’s payments and forwarded to the City as part of
said payments. It is the City's intent that it is to receive all payments due from
Concessnonalre as net of such Florida State Sales and Use Tax.

SECTION 5. MAINTENANCE AND EXAMINATION OF RECORDS.

Concessionaire shall maintain current, accurate, and complete financial records, on an
-accrual basis, of accounting related to its operations pursuant to this Agreement. Systems
and procedures used to maintain these records shall include a system of internal controls
"and all accounting records shall be maintained in accordance with generally accepted
accounting principles and shall be open to inspection and audit, by the City Manager or his
- designee, upon reasonable prior request and during normal business hours. Such records
and accounts shall include a breakdown of gross receipts, expenses, and profit and loss
statements. Concessionaire shall maintain accurate receipt-printing cash registers or a like
. alternative in.all Concession Areas which will record and show the payment for every sale
made or service provided in such Areas; and such other records shall be maintained as
would be required by an independent CPA in order to audit a statement of annual gross
receipts and_profit ‘and loss statement pursuant to generally accepted accountmg
principles.: . :

‘A monthly report of gross receipté must be submitted to the City’s Finance Department's

. Revenue Supervisor, and must be received no later than thlrty (30) days after the close of

each month.

"~ SECTION 6, INSPECTION AND AUDIT.

Concessionaire shall maintain its financial records pertaining to its operations for a period
of three (3) years after the conclusion of any contract year and such records shall be open
and available to the City Manager or his/her designee, as deemed necessary by them.
Concessionaire shall maintain all such records at its principal office, currently located at
4299 Collins Avenue, Miami, Florida, 33140, or, if moved to another location, all such
records shall be relocated, at Concessionaire’s expense, to a location in Miami Beach,
within ten (10) days' written notice from the City.

- The City Manager or his/her designee shall be entitled to audit Concessionaire's records
pertaining to its operations as often as the City deems reasonably necessary throughout
- the Term of this Agreement, and three (3) times within the three (3) year period following
" termination of the Agreement, (regardless of whether such termination results from the
- ‘natural expiration of the term or for any other reason). The City shall be.responsible for
paying all costs associated with such audits, unless the audit(s) reveals a deficiency of five
(5%) percent or more in Concessionaire's statement of gross receipts for any year or years
-audited, in which case Concessionaire shall pay to the City, within thirty (30) days of the
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audit being deemed final (as specified below), the cost of the audit and a sum equal to the
amount of the deficiency revealed by the audit, plus interest. - The audit shall not be
deemed final until Concessionaire has received the audit and has had a reasonable
-opportunity to-review the audit and discuss the audit with the City. These audits are in
addition to periodic audits by the City of Resort Tax collections and payments, which are
performed separately. Nothing contained within this Section shall preclude the City's audit
rights for Resort Tax collection purposes. '

Concessionaire shall submit at the end of each contract year, an annual statement of gross
receipts, in a form consistent with generally accepted accounting principles. Additionally,
such statement shall be accompanied by a report from an independent CPA firm which

_shall perform certain agreed upon procedures, as described in the attached Exhibit 6.

- It is Concessionaire’s intent to stay informed of comments and suggestions by the City
regarding Concessionaire's performance under the Agreement. Within thirty (30) days after
‘the end of each contract year, Concessionaire and the City Manager or his/her designee
may meet to review Concessionaire’s performance under the Agreement for the previous
contract year. At the meeting, Concessionaire and City may discuss quality, operational,
maintenance and any other issues regarding Concessionaire’s performance under the
Agreement.

SECTION 7. TAXES. ASSESSMENTS, AND UTILITIES.

7.1 Concessionaire agrees to, and shall pay before delinquency, all taxes
(including but not limited to resort taxes) and assessments of any kind
. assessed or levied upon Concessjonaire by reason of this Agreement or by
reason of the business or other activities of Concessionaire upon or in
connection with the Concession Area(s). Concessionaire will have the right,
at its own expense, to contest the amount or validity, in whole or in part, of
" any tax and/or assessment by appropriate proceedings diligently conducted
in good faith. Concessionaire may refrain from paying a tax or assessment to
the extent it is contesting the assessment or imposition of same in a manner
that is in accordance with law; provided, however, if, as a result of such
contest, additional delinquency charges become due, Concessionaire shall
be responsible for such delinquency charges, in addition to payment of the
contested tax and/or assessment if so ordered. ‘

Concessionaire shall also pay for any fees imposed by law for licenses or
permits for any business or activities of Concessionaire upon the Concession
Area(s). : :

Concessionaire shall be solely responsible for, and shall promptly pay when
due, all charges for gas, electricity, water, sewer, cable, telephone, trash
collection, and any other utility service provided to the Concession Area(s),
including, without limitation, all hook-up fees and impact fees.
. Notwithstanding the - preceding - sentence, the City shall charge
Concessionaire a flat fee for: 1) electricity, in the amount of Two Hundred
Forty ($240.00) Dollars ($120.00 for each Concession Building) per month,;
and 2) water usage, in the amount of Eighty One and 60/100 ($81.60)
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7.2

" Dollars ($40.80 for each Concession Building) per month. The City reserves

the right, at its sole discretion, to adjust the flat monthly fees charged to
Concessionaire for electric and water use, at any time during the term of this

- Agreement, upon thirty (30) .days prior written notice to Concessionaire. In

addition to other rights and remedies hereinafter reserved to the City, upon
the failure of Concessionaire to pay for such utility services when due, City
may elect to pay same whereby Concessionaire agrees to promptly
reimburse the City upon demand. In no event, however, shall the City be
liable, whether to Concessionaire or to third parties, for an interruption or
failure in the supply of any utilities or services to the Concession Area(s).

Procedure If Ad Valbrem Taxes Assessed.

B Notwithstanding Subsection 7.1 above, the parties agree that the operations
‘contemplated herein are for public purposes and, therefore, no ad valorem

taxes should be assessed by the Miami-Dade County Tax Appraiser. If,

however, said taxes are assessed, Concessionaire shall be solely

responsible for prompt and timely payment of same.

' SECTION 8. EMPLOYEES AND INDEPENDENT CONTRACTORS.

8.1

8.2

In connection with the performance of its responsibilities' hereunder.,
Concessionaire shall hire its own employees and/or independent contractors,
who will be employees and/or independent contractors of Concessionaire

and not of the City. Concessionaire shall select the number, function,

qualifications, compensation, including benefits (if any) and may, at its -
discretion and at any time, adjust or revise the terms and conditions relating
to such employees and/or independent contractors. '

- Concessionaire and its employees and/or independent contractors shallwear = -

identification badges and uniforms, approved by the City, during all hours of
operation when such employee or independent contractor is acting within the
scope of such employment or such independent contractor relationship. All -
employees and/or independent contractors shall observe all the graces of
personal grooming. The Concessionaire shall hire people to work in its
concession operation who are neat, clean, well groomed, and who comport .

‘themselves in a professional and courteous manner. The Concessionaire

and any persons hired by it, shall never have been convicted of a felony. The
Concessionaire shall have an experienced manager or managers overseeing
the concession operatlons at all times.

" SECTION 9. HOURS OF OPERATION.

. All Concession Areas and concession operations thereon shall be open every day of the
year, weather or-events of force majeure permitting, and shall be open no earlier than one
(1) hour after sunrise (daily), and close no later than one (1) hour before sunset (daily).

. Sunrise and sunset shall be established on a daily basis by the National Weather Service.

Any change in the hours of operation shall be at the City Manager's sole option and
" discretion, and any request by Conéessionaire for an increase or decrease in same shall
be subject to the prior written-approval of the City Manager or his/her designee.
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SECTION 10. IMPROVEMENTS, MAINTENANCE, REPAIR and OPERATION.

. The Concessionaire -accepts the use of -all the- Concession Area(s) -(including, without

‘limitation, the concession buildings) provided in this Agreement in their "AS IS" “WHERE - -
IS” condition. Concessionaire assumes sole responsibility and expense for maintenance of
the Concession Area(s) and all facilities and equipment thereon, and the Dune area
landward and adjacent thereto. This shall include daily removal of litter, garbage and debris
at the sole responsibility and expense of Concessionaire. Daily maintenance shall be
accomplished 365 days per year throughout the Term hereof. Concessionaire agrees, also
at its sole cost and expense, to pay for all garbage disposal generated by its operations.

10.1 Improvements.

10.1.1 Concessionaire accepts the concession buildings, as defined in
Sections 2.1 (a) and 2.2 (a), in their present "AS 1S" “WHERE IS”
condition and shall, at its sole cost and expense, construct or cause to
be constructed, all interior and exterior improvements and
maintenance to the concession buildings, as reasonably necessary
for it to carry on its permitted use(s), as set forth in Section 3;
provided, however, that any plans for such improvements shall be
submitted to the City Manager or his/her designee for their prior
written approval. All permanent (fixed) improvements to the
concession buildings shall remain the property of the City upon
termination and/or expiration of this Agreement. Upon termination
and/or expiration of this Agreement, all personal property and non-
permanent trade fixtures may be removed by the Concessionaire from
the concession buildings without damage to the concession buildings.
Concessionaire will permit no liens to attach to the .concession
buildings arising from, connected with, or related to the design and
construction of any improvements. Moreover, any .permitted
construction shall be accomplished through the use of licensed,
reputable contractors who are acceptable to the City. Any and all
permits and or licenses required for the installation of improvements

- shall be the sole cost and responsibility of Concessionaire.

- 101.2 Notwithstanding Subsection 10.1.1 above, upon termination and/or
: expiration of this Agreement, and at City’s sole option and discretion,
any and all alteratioris or additions made by Concessionaire to or in.
the concession.buildings shall, upon written request from the City
Manager or his/her designee, be promptly removed by
Concessionaire at its cost and expense, and Concessionaire further
‘hereby agrees, in such event; to restore the concession buildings to
their original condition prior to the Commencement Date -of this
Agreement. - ' :

10.1.3 The above requirements for submission of plans and the use of

- specific contractors shall not apply to improvements (which term, for
purposes of this Subsection 10.1:3 only, shall also include
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10.2

10.3

10.3.1

improvements necessary for Concessionaire’s ongoing maintenance

and repair of the concession buildings) which do not exceed Five

Hundred ($500.00) Dollars; provided that the work is not structural,
- and provided.further that it is permitted by applicable law.

Garbage Receptacles.

With respect to litter, garbage and debris removal, the Concessionaire shall
provide, at its sole cost and expense, receptacles within the confines of the
Concession Area(s) and shall provide a sufficient number of these
receptacles for its own use and for the use of the public. Disposal of the
contents of said receptacles and removal of litter, garbage and debris within
the Concession Area(s), shall be done on a daily basis, and shall be the sole
responsibility of the Concessionaire. Any costs for removal of the contents of
said trash receptacles by the City, because of the Concessionaire's failure to
do the same, will be assessed to, and become the responsibility of, the
Concessionaire. The dumping or disposal of any refuse, discards, trash or
garbage, generated by, or as a result of the concession operations, into any
of the Miami-Dade County trash receptacles, by the Concessionaire
(including its staff and employees), shall be strictly prohibited. Determination
of the "number" of receptacles shall at all times be within the City Manager or
his/her desighee’s sole discretion, and Concessionaire shall agree to be
bound by same.

Maintenance/Repair. ,

The Concessionaire must maintain, atits own cost and expense, all facilities

(including, without limitation, the concession buildings), equipment and

furnishings required to operate the concession. The Concessionaire shall

maintain said facilities, equipment, and furnishings during the Term of this

Agreement at its sole cost and expense. In the event any of the aforesaid .
items are lost, stolen, or damaged, they shall be replaced or repaired at the

sole cost and expense of the Concessionaire within fifteen (15) days of

written notice from the City.

Concessionaire shall be solely responsible for the day to day
operation, maintenance and repair of the concession buildings.
Concessionaire shall, at its sole cost and expense, maintain the
concession buildings, and all fixtures and appurtenances thereto, and
shall make all repairs thereto, as and when needed, to preserve them
in good working order and condition. Concessionaire shall be
responsible for all interior walls, and the interior and exterior of all
windows and doors, as well as immediate replacement of any and all
plate glass or other glass in the concession buildings which may
become broken, using glass of the same or better quality.

The City shall be responsible for the maintenance of the roof, the
structural exterior of the buildings, and the exterior structural electrical
and plumbing (not interior electrical and/or plumbing surrounding any
sink within the concession buildings).
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10.4

10.5

10.3.2 All damage or injury of any kind to the concession building(s), and/or

to their respective fixtures, glass, appurtenances, and equipment,
except damage caused by the wrongful acts or negligence of the City,

- shall be-the- obligation -of Concessionaire, and shall be repaired,
restored or replaced promptly by Concessionaire, at its sole cost and
expense, to the satisfaction of the City.

All of the aforesaid repairs, restorations and replacements shall be in
quality and class equal to or better than the original work or
installations and shall be done in good and workmanlike manner.

If Concessionaire fails to make such repairs, restorations and/or
replacements, the same may be made by the City, at the expense of

" Concessionaire, and ail sums spent and expenses incurred by the
City shall be collectable by the City and shall be paid by
Concessionaire within ten (10) days after rendition of a bill or
statement thereof.

It shall be Concessionaire’s sole obligation to insure that any
renovations, repairs and/or improvements made by Concessionaire to
the concession buildings comply with all applicable building codes and
life safety codes of governmental authorities having jurisdiction.

IN ALL OTHER RESPECTS, CONCESSIONAIRE ACCEPTS THE
CONCESSION BUILDINGS IN THEIR PRESENT “AS {S” “WHERE
IS” CONDITION.

Orderly Operation.

The Concessionaire shall have a neat and orderly operation at all times and
shall be solely responsible for the necessary housekeeping services to
properly maintain the Concession Area(s) and all facilities incident thereto.
There shall be no living quarters nor shall anyone be permitted to live within
the facilities and/or Concession Area(s). The Concessionaire shall make
available ali facilities within the Concession Area(s) under its control for
examination during hours of operation by the Clty Manager or his/her
authorized representative.

No Dangerous Materials.

The Concessionaire agrees not to use or permit in the Concession Area(s) or
facilities the storage and/or use of gasoline, fuel oils, diesel, illuminating oils,
oil lamps, combustible powered electricity producing generators, turpentine,
benzene, naphtha, propane, natural gas, or other similar substances,
combustible materials, or explosives of any kind, or any substance or thing
prohibited in the standard policies of fire insurance companies in the State of
Florida. Any such substances or materials found within the Concession
Area(s) shall be immediately removed. This subsection shall not apply to any
substances permitted by the City’s Rules and Regulations for Beachfront
Concession Operations; provided such substances are used or stored in
connection with concession operations, and are not (at any time) otherwise
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106"

10.7

~ prohibited by County, State or Federal law.

Concessionaire shall indemnify and hold City harmless from any loss,
damage, - cost, .or.. expense. of the City, including, without limitation,
reasonable attorney’s fees, incurred as a result of, arising from, or connected
with the placement by Concessionaire of any “hazardous substance” or
“petroleum products” on, under, in or upon the Concession Areas as those
terms are defined by applicable Federal and State Statute, or any
environmental rules and environmental regulations promulgated thereunder;
provided, however, Concessionaire shall have no liability in the event of the
willful misconduct or gross negligence of the City, its agents, servants or
employees. The provisions of this Subsection 10.5 shall survive the
termination or earlier expiration of this Agreement. :

Security.
The Concessionaire shall be responsible for and provide reasonable security

measures which may be required to protect the Concession Area(s) and any
of the equipment, materials and facilities thereon. Under no circumnstances
shall the City be responsible for any stolen or damaged equipment, materials
and facilities, nor shall City be responsible for any stolen or damaged
personal property of Concessionaire’s patrons, guests, invitees, and/or other -
third parties.

Vehicles on the Beach.

Concessionaire's vehicles shall include (i) any “on-road vehicle” and/or
trailers licensed in accordance with applicable County, State and Federal
law, to operate on public streets and roadways and shall also include any (ii)
non “on-road” vehicles such as golif carts and all terrain vehicles (*ATV"'s)
(both (i) and (ii) shall be referred collectively herein as “vehicles”).
Concessionaire’s vehicles shall only be allowed on the beachfront for .
purposes of supplying the concession operations, and to remove equipment
at the close of operations each day, and must be removed from the
beachfront immediately thereafter. Anyone operating a vehicle for or on
behalf of Concessionaire must have a current valid Florida Driver's License.
Said supplying and removal operations shall only be permitted during regular
hours of operation, and shall be completed safely and expeditiously. No
vehicular traffic will be permitted on the beach after sunset or prior to sunrise.
Access to the beach shall only be permitted via specifically designated dune
crossovers authorized for such use and nearest to the concession operation.

Vehicles operated on the beachfront shali not exceed 5§ M.P.H. and shall only
operate in the immediate vicinity of the concession or to-and-from the
nearest predetermined and assigned access ramp. After transporting
equipment to a Concession Area, the vehicles shall be removed from the
beachfront area and parked in a legally authorized location. Driving on the

- beachfront area shall be kept to a-minimum. No vehicular traffic will be

permitted on the beach, at any time or for any purpose, other than as stated
herein. Driving from one Concession Area, concession facility and/or
concession location to another to service, supervise, or for any other reason,
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10.8

is prohibited. Concessionaire must exit to the street as provided above to
access other locations. All vehicles operated on the beach must have a tire-
to-ground pressure of ten pounds per square inch (10 p.s.i) or less.

Eighteen-inch (18") high cones, orange in color, shall be placed in front of,
and at the rear of the vehicle when parked. Vehicle operator must inspect the
vehicles perimeter and surrounding area, prior to turning the vehicles ignition
switch, to assure a clear path of egress and only proceed with extreme

~ caution. Vehicles must always remain on the "hard-packed" sand area.

Driving or parking on any "soft-sand" area is prohibited.

All vehicles must have sighage, on each side, with the name of the
concession operator in 4" high letters on a contrasting background.

A total of two (2) vehicles, (which may include such combination of the type

of vehicles specified in (i) and (ii) above as Concessionaire may deem

necessary but which total number of vehicles shall in no event exceed two .
(2) are herein permitted, and shall be properly marked and identified as in

accordance with the applicable guidelines for vehicles provided above.

Provided, however, that in order to contain vehicular traffic onthe beachto a

minimum, the City Manager or his/her designee, must approve any additional

"on-road” and/or non “on-road” vehicles to be used by Concessionaire prior

to such use.

Inspection. .
The Concessionaire agrees that the Concession Area(s) and all buildings,

facilities, equipment, and operations thereon, may be inspected at any time
during hours of operation by the City Manager or his/her designee, or by any
other Municipal, County, State officer, or other agency having responsibility
and/or jurisdiction for inspections of such operations. The Concessionaire
hereby waives all claims against the City for compensation for loss or
damage sustained by reason of any interference with the concession
operation by any public agency or official in enforcing their duties or any laws

- or ordinances. Any such interference shall not relieve the Concessionaire

from any obligation hereunder.

SECTION 11. INSURANCE.

Concessionaire_shall maintain, at its sole cost and expense, the following types of
insurance coverage at all times throughout the Term of this Agreement:

a.

I

Comprehensive General Liability, in the minimum amount of One Million
($1,000,000.00) Dollars per occurrence for bodily injury and property
damage. This policy must also contain coverage for premises operations,
products and contractual liability.

Workers Compensation Insurance shall be required in accordance with the
laws of the State of Florida.
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c. Automobile Insurance shall be provided covering all owned, leased, and
hired vehicles and non-ownership liability for not less than the following
limits:

Bodily Injury - $1,000,000 per person
Bodily Injury $1,000,000 per accident
Property Damage $1,000,000 per accident

The policies of insurance referred to above shall not be subject to canceliation or
changing coverage except upon at least thirty (30) days prior written notice to the
City, and then only subject to the prior written approval -of the City Manager or
his/her designee. Prior to the Commencement Date of this Agreement,
Concessionaire shall provide City with a Certificate of Insurance for each such
policy. ALL POLICIES SHALL NAME THE CITY OF MIAM!I BEACH FLORIDA AS
AN ADDITIONAL NAMED INSURED. All such policies shall be obtained from
companies authorized to do business in the State of Florida with an A.M. Best's
Insurance Guide (latest edition) rating acceptable to the City's Risk Manager, and
any replacement or substitute company shall also be subject to the approval of the
City's Risk Manager. Should Concessionaire fail to obtain, maintain or renew the
policies of insurance referred to above, in the required amounts, the City may, at its
sole discretion, obtain such insurance, and any sums expended by City in obtaining
said insurance, shall be repaid by Concessionaire to City, plus ten (10%) percent of
the amount of premiums paid to compensate City for its administrative costs. If
Concessionaire fails to repay City's expenditures within fifteen (15) days of demand,
the total sum owed shall accrue interest at the rate of twelve (12%) percent until
paid, and such failure shall be deemed an event of default hereunder.

SECTION 12. INDEMNITY.

12.1

122

12.3

In consideration of a separate and specific consideration of Ten ($10.00)
Dollars and other good and valuable consideration the receipt and sufficiency
of which are hereby acknowledged, Concessionaire shall indemnify, hold
harmless and defend the City, its agents, servants and employees from and
against any claim, demand or cause of action of whatsoever kind or nature
arising out of error, omission, or negligent act of Concessionaire, its
subconcessionaire(s), agents, servants or employees in the performance of
services under this Agreement. '

In addition, in consideration of a separate and specific consideration of Ten
($10.00) Dollars and other good and valuable consideration the receipt and
sufficiency of which are hereby acknowledged, Concessionaire shall
indemnify, hold harmless and defend the City, its agents, servants and
employees from and against any claim, demand or cause of action of
whatever kind or nature arising out of any misconduct of Concessionaire not
included in the paragraph in the subsection above and for which the City, its
agents, servants or employees-are alleged to be liable.

Subsections 12.1 and 12.2 shall survive the termination or expiration of this
Agreement. Subsections 12.1 and 12.2 shall not apply, however, to any such
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12.4

125

12.6

12.7

liability, that arises as a result of the willful misconduct or gross negligence of
the City, its agents, servants or employees.

Subrogation.
The terms of insurance policies referred to in Section 11 shall preclude

subrogation claims against Concessionaire, the City and their respective
officers, employees and agents.

Force Majeure.
Neither party shall be obligated to perform hereunder and neither party shall

be deemed to be in default if performance is prevented by:

a. . fire which renders at least thirty (30%) percent of the Concessionaire’s
cumulative facilities and equipment unusable and which is not caused
by negligence of Concessionaire;

b. earthquake; hurricane; flood; act of God,; direct act of terrorism; or civil
commotion occurring on the Concession Area(s); or

c. any law, ordinance, rule, regulation or order of any public or military
authority stemming from the existence of economic or energy
controls, hostilities, or war.

" The parties hereto acknowledge that Concessionaire’s obligations and

benefits hereunder may be negatively affected by an event of Force Majeure.
If an event of Force Majeure occurs during a contract year, and provided
further that Concessionaire’s minimum guarantee payment(s) to the City for
that contract year is greater than the applicable percentage payment, then
the City Manager or his/her designee, in his/her sole discretion, may extend
the Term of this Agreement for a reasonable period of time; provided,

however, such extension shall take effect only if Concessionaire agrees to
such extension. -

Labor Dispuite.
in the event of a labor dispute which resuits in a strike, picket or boycott

affecting the Concession Area(s) or operation described in this Agreement,
Concessionaire shall not thereby be deemed to be in default or to have
breached any part of this Agreement, unless such dispute shall have been
caused by illegal labor practices or violations by Concessionaire of applicable
collective bargaining agreements and there has been a final determination of
such fact which is not cured by Concessionaire within thirty (30) days.

" Waiver of Loss from Hazards

The Concessionaire hereby expressly waives all claims agamst the City for

- loss or damage 'sustained by the Concessionaire resulting from fire, water,

natural disasters/acts of God (e.g. hurricane, tornado, etc.), civil commotion,
riot, or any other Force Majeure contemplated in Subsection 12.5 and Labor
Dispute in Subsection 12.6 above, and the Concessionaire hereby expressly
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waives all rights, claims, and demands against the City and forever releases
and discharges the City of Miami Beach, Florida, from all demands, claims,
actions and causes of action arising from any of the aforesaid causes.

SECTION 13. DEFAULT AND TERMINATION.

Subsections 13.1 through 13.3 shall constitute events of default under this Agreement. An
event of default by Concessionaire shall entitle City to exercise any and all remedies
described as City's remedies under this Agreement, including but not limited to those set
forth in Subsection 13.4 and Section 14. An event of default by City shall entitle
Concessionaire to exercise any and all remedies described as Concessionaire’s remedies
under this Agreement, including but not limited to those set forth in Subsection 13.5.

131

13.2

13.3

Bankruptcy.
If either the City or Concessionaire shall be adjudged bankrupt or insolvent,

or if any receiver or trustee of all or any part of the business property of
either party shall be appointed, or if any receiver of all or any part of the
business property shall be appointed and shall not be discharged within sixty
(60) days after appointment, or if either party shall make an assignment of its
property for the benefit of creditors, or shall file a voluntary petition in
bankruptcy, or insolvency, or shall apply for reorganization or arrangement
with its creditors under the bankruptcy or insolvency laws now in force or
hereinafter enacted, Federal, State, or otherwise, or if such petitions shall be
filed against either party and shall not be dismissed within sixty (60) days
after such filing, then the other party may immediately, or at any time
thereafter, and without further demand or notice, terminate this Agreement
without being prejudiced as to any remedies which may be available to it for
breach of contract.

Default in Payment.

In the event Concessionaire fails to submit any payment within five (5) days
of its due date, there shall be a late charge of Fifty ($50.00) Dollars per day
for such late payment, in addition to interest at the highest rate allowable by
law (currently 12% per annum). If any payment and accumulated penalties
are not received within fifteen (15) days after the payment due date, and |
such failure continues three (3) days after written notice thereof, then the City
may, without further demand or notice, terminate this Concession Agreement
without being prejudiced as to any remedies which may be available to it for
breach of contract; and may begin procedures to retain the Security Deposit
required in Section 14 herein. :

Non-Monetary Default.

In the event that Concessionaire or the City fails to perform or observe any of
the covenants, terms or provisions under this Agreement, and such failure
continues thirty (30) days after written notice thereof from the other party
hereto, such non-defaulting party may immediately or at any time thereafter,
and without further demand or notice, terminate this Agreement withoug
being prejudiced as to any remedies which may be available to it for breach
of contract. In the event that a default is not reasonably susceptible to being
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13.4

135

13.6-

cured within such period, the defaulting party shall not be considered in
default if it shall, within such period, commence with due diligence and
dispatch to cure such default and thereafter completes with dispatch and due
diligence the curing of such default, but.in no event shall such extended cure
period exceed ninety (90) days from the date of written notice thereof. In the
event Concessionaire cures any default pursuant to this subsection, it shall
promptly provide City with written notice of same.

City's Remedies for Concessionaire's Default.

If any of the events of default, as set forth in this Section, shall occur, the
City may, after notice (if required) and the expiration of cure periods, as
provided above, at its sole option and discretion, institute such proceedings
as in its opinion are necessary to cure such defaults and to compensate City
for damages resulting from such defaults, inciuding but not limited to the right
to give to Concessionaire a notice of termination of this Agreement. If such
notice is given, the term of this Agreement shall terminate upon the date
specified in such notice from City to Concessionaire. On the date so-
specified, Concessionaire shall then quit and surrender the Concession
Area(s) to City pursuant to the provisions of Subsection 13.7. Upon the
termination of this Agreement, all rights and interest of Concessionaire in and
to the Concession Area(s) and to this Agreement, and every part thereof,
shall cease and terminate and City may, in addition to any other rights and
remedies it may have, retain all sums paid to it by Concessionaire under this
Agreement, including but not limited to, beginning procedures to retain the
Security Deposit in Section 14 herein. In addition to the rights set forth
above, City shall have the rights to pursue any and all of the following:

a. the right to injunction or other similar relief available to it under Florida
law against Concessionaire; and or

b. the right to maintain any and all actions at law or suits in equity or
other proper proceedings to obtain damages resulting from
Concessionaire's default.

If an event of default, as set forth in this Section, by the City shall occur, the
Concessionaire may, after notice (if required) and the expiration of the cure
periods, as provided above, at its sole option and discretion, terminate this
Agreement upon written notice to the City and/or sue for damages. Said
termination shall become effective upon receipt of a written notice of
termination by the City, but in no event shall Concessionaire specify a
termination date that is less than sixty (60) days from the date of the written
termination notice. On the date specified in the notice, Concessionaire shall
quit and surrender the Concession Area(s) to City pursuant to the provisions
of Subsection 13.7.

- Termination for Convenience/Partial Termination.

Concessionaire écknowledges that the City may develop a schedule
of capital improvements and/or beach renourishment projects in or
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13.7

13.6.2

around the 21* Street and/or 46" Street Concession Areas which may
entail a closure of all or a portion of the Concession Area(s), to be
determined at the City Manager's sole discretion. In the event that the
City closes. down-a Concession Area(s) for the purpose of undertaking
a capital improvement and/or renourishment project(s) thereon, then
the parties agree that that portion of the Agreement referencing the
closed Concession Area(s) shall be partially terminated for
convenience, without cause and without penalty to either party. Such
a termination shall become effective upon sixty (60) days prior written
notlce to Concessionaire.

In the event of termination or partial termination by City of the
Agreement pursuant to this subsection, Concessionaire hereby
acknowledges and agrees that it shall not have any claim, demand, or
cause of action of whatsoever kind or nature, against the City, its
agents, servants and employees (including, but not limited to, claims
for interference in business or damages for interruption of services or
interference in its concession operations). Additionally, in the events
-of a partial termination, the parties agree and acknowledge that the
Agreement shall remain in full force and effect as to the remainder of
the open Concession Area(s).
Surrender of Concession Areas.
At the expiration of this Agreement, or earlier termination in accordance with
the terms of this Agreement, Concessionaire shall surrender the Concession
Area(s) in the same condition as the Concession Area(s) were prior to the
commencement of this Agreement, reasonable wear and tear excepted
(including any beach erosion not directly caused by Concessionaire and/or
its operation). Concessionaire shall remove all its facilities, equipment,
personal property, etc. upon forty-eight (48) hours written notice from the City
Manager or his/her designee unless a longer time period is agreed to by the
City. Concessionaire's obligation to observe or perform this covenant shall
survive the expiration or other termination of this Agreement. Continued
occupancy of the Concession Area(s) after termination of the Agreement
shall constitute trespass by the Concessionaire, and may be prosecuted as
such. In addition, the Concessionaire shall pay to the City One Thousand
($1,000.00) Doliars per day as liquidated damages for such trespass and
holding over.

SECTION 14. SECURITY DEPOSIT.

Concessionaire shall, on or before the Commencement Date of this Agreement, furnish to
the City Manager or his/her designee a cash security deposit, in the amount of Twelve
Thousand ($12,000.00) Dollars, for the payment of which Concessionaire shall bind for the
faithful performance and terms and conditions of the Agreement. All interest that accrues
in connection with any financial instrument or sum of money referenced above shallbe the
property of Concessionaire, except in an event of default, in ‘which case the City shall be
entitled to all interest that accrues after the date of default.:
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SECTION 15. ASSIGNMENT.

Except as otherwise provided in this subsection, Concessionaire shall not assign;
sublease; grant any concession or license; permit the use of by any other person other
than Concessionaire; or otherwise transfer all or any portion of this Agreement and/or of
the Concession Area(s) (all of the forgoing are herein after referred to collectively as
"transfers"), without the prior written consent of the City, which consent shall not be
unreasonably withheld.

If there is a change in control of Concessionaire, then any such change in control shall
constitute a "transfer” for purposes of this Agreement and shall be approved by the City
Commission prior to consummation of such change in control. "Change in control”, for
purposes hereof, shall mean a change of the ownership, directly or indirectly, of greater
- than thirty-three and four tenths (33.4%) percent of the voting or ownership interest or right
to profits in such Concessionaire, by means of one or more transfers, sales, mergers,
consolidations, dissolutions or otherwise. Any change of the ownership, directly or
indirectly, of thirty-three and four tenths (33.4%) percent or less of the voting or ownership
interest or right to profits in such Concessionaire (a "Minor Change"), by means of one or
more transfers, sales, mergers, consolidations, dissolutions or otherwise, shall be subject
- to the approval of the City Manager or his/her designee.

Concessionaire shall notify the City of any proposed transfer, and shall notify the City
Manager or his’her designee of any proposed Minor Change, prior to consummation of
same and the City or the City Manager or his/her designee, as applicable, shall respond
within thirty (30) days. In the event that any such transfer or Minor Change is approved, the
transferee shall agree to be bound by all the covenants of this Agreement required of the
transferor hereunder. Any transfer or Minor Change made without complying with this
_Section shall be null, void, and of no effect and shall constitute an act of default under this
Agreement. Notwithstanding any such consent, or any permitted transfer or Minor Change
under any provision of this Section, unless expressly released by the City, Concessionaire
shall remain jointly and severally liable (along with each approved transferee, who shall
automatically become liable for all obligations of the transferor hereunder with respect to
that portion of the Agreement so transferred), and the City shall be permitted to enforce the
provisions of this Agreement directly against Concessionaire or any transferee of the
Concessionaire without proceeding in any way against any other person.

SECTION 16. SPECIAL EVENTS / SPONSORSHIPS.

16.1 Concessionaire's proposed uses, as defined in Section 3 herein, do not
contemplate the production, promotion or sponsorship by the Concessionaire
of special events in any of the Concession Areas. In the event
Concessionaire does produce, promote or sponsor a special event in the
City, it shall abide by the City's Special Events Permit Requirements and
Guidelines, as same may be amended from time to time. For any use, other
than those provided for in this Agreement, a special events permit may be
required and-shall be obtained through the City's Office of Arts, Culture and
Entertainment. The City Manager's authorization must be obtained for any
such special event.
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16.2

©16.3

The City shall evaluate requests for special events permits on a case by case
basis, in accordance with the City's Special Event Permit Requirements and
Guidelines, as same may be amended from time to time. In the event that a
special event and/or film permit-is-requested by an entity, other than the
Concessionaire, and the proposed special event and/or film is scheduled to
occur within the Concession Area(s) and would cause the operations within
that particular Area(s) to cease, wholly or partly, and provided
Concessionaire is not in default under the Agreement at the time of the
request, the Concessionaire agrees to cooperate with the City and the
special event permit applicant to allow use of the Concession Area(s) during
the period of the special event, including set-up and break-down time. City
agrees that, to the extent the special event permittee provides food and
beverage service at the special event and does not utilize the
Concessionaire for said service, the special event permittee will be required
to remit twenty percent (20%) of the gross revenues generated at the event
to the City. The City agrees to remit thirty percent (30%) of said remittance to
the Concessionaire as a use fee in consideration of the spemal event
permittee’s use of the Concession Area(s).

Citv Special Events.

Notwithstanding Subsection 16.1 above, and in the event that the City, at its
sole discretion, deems that it would be in the best interest of the City, the City
reserves the right to displace the Concessionaire for City produced and/or
sponsored special events and/or City produced and/or sponsored
productions, including without limitation 1) Art Basel and 2) The Polo World
Cup. Additionally, any such events may also require additional time for load-
in and load-out of the event. In such cases, the City may request that the
Concessionaire cease and desist operations during the term of, and in the
area of, the special event and/or production, and the Concessionaire shall
cease and desist during said term. If the Concessionaire is not required to
close, or the City Manager or his/her designee determines that
Concessionaire may remain open in such a manner as prescribed by the
City, that will not interfere with the special event and/or production,
Concessionaire shall use its best efforts, in either case, in cooperating with
the City. If the Concessionaire is allowed to remain open during special
events and/or productions, the Concessionaire may be allowed fo have in
operation its normal daily complement of equipment and staff. "Normal" shall
be defined as equipment and staff, approved by the City, that the
Concessionaire has available for the public on a normal day, 365 days per
year. Such equipment or staff shall not be increased or altered during special
events and/or productions without the prior written permission of the City
Manager or his/her designee. To the extent that the normal daily complement
of equipment and staff is displaced by the special event and/or production,
the Concessionaire may reallocate such displaced equipment and staffon a
pro-rata basis within the Concession Area(s) not being utilized by the special
event.

Notwithstanding anything to the contrary, if a special event occurs in all or
any portion of any Concession Area(s), Concessionaire shall not be liable for
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any charge, fee or other expense, governmental or otherwise, in connection
with such special event. To the extent the preceding sentence conflicts with
the City’'s Rules and Regulations for Beachfront Concession Operations or
conflicts with-any other City rule, law, regulation, charter or code provision,
this Agreement governs.

16.4 Sponsorships. :
" . The City reserves unto itself all present and future rights to negotiate all

forms of endorsement and/or sponsorship agreements based on the
marketing value of any City trademark, property, brand, logo and/or
reputation. Any and all benefits derived from an endorsement and/or
sponsorship agreement based on the marketing value of a City trademark
property, brand, logo and/or reputation, shall belong exclusively to the City.
Concessionaire shall be ‘specifically prohibited from entering into, or
otherwise creating any, sponsorships and/or.endorsements with third parties
which are based solely or in any part on the marketing value of a City
trademark, property, brand, logo and/or reputation.

SECTION 17. NO IMPROPER USE.

The Concessionaire will not use, nor suffer or permit any person to use in any manner
whatsoever, the Concession Area(s) or facilities for any improper, immoral or offensive
purpose, or for any purpose in violation of any Federal, State, County, or Municipal
ordinance, rule, order or regulation, or of any governmental rule or regulation now in effect
or hereafter enacted or adopted. The Concessionaire will protect, indemnify, and forever
save and keep harmless the City, its agents, employees and contractors from and against
damage, penalty, fine, judgment, expense or charge suffered, imposed, assessed or
incurred for any violation, or breach of any law, ordinance, rule, order or regulation
occasioned by any act, neglect or omission of the Concessionaire, Subconcessionaire, or
any employee or agent regarding the Concession. In the event of any violation by the
Concessionaire or if the City or its authorized representative shall deem any conduct on the
part of the Concessionaire to be objectionable or improper, the City shall have the right to
suspend the operation of the concession should the Concessionaire fail to correct any such
violation, conduct, or practice to the satisfaction of the City within twenty-four (24) hours
after receiving written notice of the nature and extent of such violation, conduct, or practice,
such suspension to continue until the violation is cured. The Concessionaire further agrees
not to commence operation during the suspension until the violation has been corrected to
the satisfaction of the City. :

- SECTION 18. PRICE SCHEDULES.

Concessionaire agrees that prices charged for beach equipment rentals, sale of food and
beverage service, and/or sale of beach related sundries, will be consistent with the price
schedule(s) herein submitted by the Concessionaire and approved by the City and
incorporated herein as exhibits to this Agreement. All subsequent price approvals and
- changes must be approved in writing by the City Manager or his/herdesignee. Prices shall
be reasonably consistent with those charged for similar items and services in the general
vicinity. The City shall have the final right of approval for all such prices and changes, but
said right shall not be arbitrarily or unreasonably exercised. The Concessionaire agrees to
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refrain from the sale or rental of any item identified as prohibited by the City and to sell or
rent only those items approved by the City. The Concessionaire agrees to maintain an
adequate supply necessary to accommodate beach patrons.

REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
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SECTION 19. NOTICES.

All notices from the City to the Concessionaire shall be deemed duly served upon receipt, if
- mailed by. registered or certified mail with a return receipt to the Concessionaire at the
“following address: '

Tim Wilcox, Inc.
4299 Collins Ave
Miami Beach, FL 33140
Attn: Tim Wilcox

- All notices from the Concessionaire to the City shall be deemed duly served upon receipt, if
. mailed by registered or certified mail réturn receipt requested to the City of Miami Beach at
- the following addresses:

City Manager
City of Miami Beach
1700 Convention Center Drive
Miami Beach, FL 33139

With copy to:

Asset Manager
City of Miami Beach
1700 Convention Center Drive
Miami Beach, FL 33139

The Concessionaire and the City may change the above mailing address at any time upon
giving the other party written notification. All notices under this Concession Agreement
must be in writing. '

.SECTION 20. LAWS.

20.1 Compliance.
Concessionaire shall comply with all applicable City, County, State, and

Federal ordinances, statutes, rules and regulations, including but not limited
to all applicable environmental City, County, State, and Federal ordinances,
statutes, rules and regulations.

20.2 Intentionally Omitted.
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20.3

20.4

Equal Employment Opportunity.

Neither Concessionaire nor any affiliate' of Concessionaire performing
services hereunder, or pursuant hereto, will discriminate against any
employee or applicant for employment because of race, color, national origin,
religion, sex, gender identity, sexual orientation, disability marital or familial
status or age. ’

- No Discrimination.

The Concessionaire agrees that there shall be no d(scnmma’uon as to race,
color, national origin, religion, sex, gender identity, sexual orientation,
disability marital or familial status or age in its employment practice or in the
operations referred to by this Concession Agreement; and further, there shall
be no discrimination regarding any use, service, maintenance, or operation

- within the Concession Area(s). All services offered on the beach shall be

20.4.1

made available to the public, subject to the right of the Concessionaire and
the City to establish and enforce rules and regulations to provide for the
safety, orderly operation and security of the facilities.

Pursuant to the Cit of Miami Beach Human Rights Ordinance, as
identified in Chapter 62, of the Miami Beach City Code
Concessionaire, by executing this Agreement, certifies that it does not
discriminate in its membership or policies based on race, color,
national origin, religion, sex, gender identity, sexual orientation,
disability marital or familial status or age.

SECTION 21. MISCELLANEQOUS.

211

21.2

- 213

214

No Partnership.

~ Nothing contained in this Agreement shall constitute or be construed to be or

create a partnership or joint venture between the City and Concessionaire.

Moadifications.

This Agreement cannot be changed or modified except by agreement in
writing executed by all parties hereto. Concessionaire acknowledges that no
modification to this Agreement may be agreed to by the City unless approved
by the Mayor and City Commission except where such authority has been
expressly provided herein to the City Manager or his/her designee.

Complete Agreement.

This Agreement, together with all exhibits incorporated hereto, constitutes all
the understandings and agreements of whatsoever nature. or kind existing
between the parties with respect to Concessionaire’s operatlons as
contemplated herein.

Headings.

The section, subsectuon and paragraph headings contained herein are for
convenience of reference only and are not intended to define, limit, or
describe the scope or intent of any provision of this Agreement.
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21.5

21.6

1.7

218

21.9

21.10

21.11

Binding Effect. C ‘
This Agreement shall be binding upon and inure to the benefit of the parties

hereto and their respective successors and permitted assigns.

Clauses.

The illegality or invalidity of any term or any clause of this Agreement shall
not affect the validity of the remainder of the Agreement, and the Agreement
shall remain in full force and effect as if such illegal or invalid term or clause
were not contained herein unless the elimination of such provision
detrimentally reduces the consideration that either party is to receive under
this Agreement or materially affects the continuing operation of this
Agreement.

Severability. :
If any provision of this Agreement or any portion of such provision or the

application thereof to any person or circumstance shall be held to be invalid
or unenforceable, or shall become a violation of any local, State, or Federal
laws, then the same as so applied shall no longer be a part of this
Agreement but the remainder of the Agreement, such provisions and the
application thereof to other persons or circumstances, shall not be affected
thereby and this Agreement as so modified shall.

Right of Entry. :
The City, at the direction of the City Manager, shall at all times during hours

of operation, have the right to enter into and upon any and all parts of the
Concession Area(s) for the purposes of examining the same for any reason
relating to the obligations of parties to this Agreement.

. Not a Lease.

it is expressly understood and agreed that no part, parcel, building, facility,
equipment or space is leased to the Concessionaire, that it is a
concessionaire and not a lessee; that the Concessionaire's right to operate
the concession shall continue only so long as this Agreement remains in
effect. :

Sighage.
Concessionaire shall provide, at its sole cost and expense, any required

signs at its concessions. All advertising, signage and postings shall be
approved by the City, and shall be in accordance with all applicable
Municipal, County, State and Federal laws and regulations. Any signage
posted by Concessionaire on its facilities and equipment shall be subject to
the prior approval of the City as to size, shape and placement of same.

Use of Beach,

The beach is for the use and enjoyment of the public, for recreation and
other public purposes and the public’s right to such use shall not be infringed
upon by any activity of the Concessionaire. Upon execution of this
Agreement, Concessionaire acknowledges that all of the beaches are public

34



21.12

~21.13

2114

21.15.

21.16

and as such concession operations must not restrict, or appear to restrict,
access to the general public, or in any way limit the public nature or .

* "ambiance of the beachfront. The Concessionaire will conduct its operations
- s0 as to maintain a reasonably quiet .and tranquil-environment for the ‘

adjacent area, and make no public disturbances.

Conﬂtct of Interest.

Concessionaire shall perform its services under th|s Agreement and conduct
the concession operations contemplated herein, in a manner so as.to show
no preference for other concession operations/facilities (e.g. particularly
concession operations behind private property along the City’s beachfront)
which may now, or in the future (during the Term hereof), be owned,
operated, managed, or otherwise controlled by Concessionaire, with regard
to its responsibilities pursuant to thls Concessron Agreement

'Intentlonally Omitted.

Procedure for Approvals and/or Consents.
In each instance in which the approval or consent of the City Manager or

~ his/her designee is allowed or required in this Agreement, it is acknowledged

that such authority has been expressly provided herein to the City Manager
or his/her designee by the Mayor and City Commission of the City. In each
instance in which the approval or consent of the City Manager or hisfher
designee is allowed or required in this Agreement, Concessionaire shall send
to the City Manager a written request for approval or consent (the "Approval

-Request"). The City Manager or his/her designee shall use reasonable

efforts to provide written notice to Concessionaire approving of, consenting
to or disapproving of.the request within sixty (60) days from receipt of the
approved request. Notwithstanding, the proceeding, however, the City
Manager or his/her designee’s failure to consider such request within this
time provided shall not be deemed a waiver of the City’s rights, nor shall
Concessionaire assume that the request is automatically approved and .
consented to. The subsection shall not apply to approvals required herein by
the Mayor and City Commlsswn ‘ :

‘No Waiver. _
“No waiver of any covenant or condltron of this Agreement by either party

shall be deemed to imply or constitute 'a waiver in the future of the same
covenant .or condition or of any other covenant or condltron of this
Agreement. .

No Third Party Benefucraﬂ ‘
Nothing in this Agreement shall confer upon any person or entity, rncludlng,

* but not limited to subconcessionaires, other than the parties hereto and their -

respective successors and permitted assigns, any rights or remedies by -
reason of this Agreement. -
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SECTION 22. LIMITATION OF LIABILITY.

The City desires to enter into this Agreement placing the operation and management of the
Concession Area(s) in.the hands .of a private management entity only if so doing the City
can place a limit on its liability for any cause of action for breach of this Agreement, so that
its liability for any such breach never exceeds the sum of Fifty Thousand ($50,000.00)
Dollars. Concessionaire hereby expresses its willingness to enter into this Agreement with
a Fifty Thousand ($50,000.00) Dollar limitation on recovery for any action for breach of .
contract. Accordingly, and in consideration of the separate consideration of Fifty Thousand
($50,000.00) Dollars, the receipt of which is hereby acknowledged, the City shall not be
liable to Concessionaire for damages to Concessionaire in an amount in excess of Fifty
Thousand ($50,000.00) Dollars, for any action for breach of contract arising out of the
performance or non-performance of any obligations imposed upon the City by this
-~ Agreement. Nothing contained in this paragraph or elsewhere in this Agreement is in any
way intended to be a waiver of limitation placed upon the City's liability as set forth in
Florida Statutes, Section 768.28.

SECTION 23. VENUE.

This Agreement shall be deemed to have been made and shall be construed and
interpreted in accordance with the laws of the State of Florida. This Agreement shall be
enforceable in Miami-Dade County, Florida, and if legal action is necessary by either party
- with respect to the enforcement of any and all the terms or conditions herein, exclusive
venue for the enforcement of same shall lie in Miami-Dade County, Florida. CITY AND
CONCESSIONAIRE HEREBY KNOWINGLY AND INTENTIONALLY WAIVE THE RIGHT
TO TRIAL BY JURY IN ANY ACTION OR PROCEEDING THAT CITY AND
CONCESSIONAIRE MAY HEREIN AFTER INSTITUTE AGAINST EACH OTHER WITH
RESPECT TO ANY MATTER ARISING OUT OF OR RELATED TO THIS AGREEMENT
OR THE CONCESSION AREA(S).

IN WITNESS WHEREOF, the parties hereto have caused their names to be signed
and-their seals to be affixed, all as of the day and year f|rst above written, indicating their
_agreement :

Attest ’ . CITY OF MIAMI BEACH, FLORIDA

,_,aza M Puclon

Robert Parcher, CITY CLERK

. Signature/Secrefary = Ti W(I% Pr ld nt G/
e M ‘ ASTO
P ; her NGUAGE

ORM
Print Name OR EXECU‘HON

F\RHCDSALL\ECONVSALL\ASSET\Beach Concession RFPA\TW Agreement Draft 08 13- 10
,- D&
' 36 Dale
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~ EXHIBIT 3.1

(Section 1 of 2)

Approved Beach Rental Equipment & Prlclng

21° Street_Concession

Beach Rentals

Chaise lounge

Chaise lounge w/ pad and towel
“Umbrella

Sun canopy

Suntan lotion and oils

VIP-Section quury set (to be developed)

*Cabana

41

-$5.00

$10.00
$12.00
$10.00
$25.00
$10,$15, $15
$50.00



EXHIBIT 3.1

(Section 2 of 2)

Approved Beach Rental Equipment & Prlcmg

46% Street Concession

" .Beach Rentals

. Chaise lounge
" Chaise lounge w/ pad and towel
Umbrella

"~ Sun canopy

Suntan lotion and oils
VIP-Section luxury set (to be developed)
.. *Cabana

42

$5.00
$10.00

- $12.00

$10.00.
$25.00
$10,%15, $15
$50.00









- EXHIBIT 3.1

(Section 2 0f 2)

Approved Beach Rental Equipment & Pricing .

’ 46 Street Concession

' Beach Rentals

Chaise lotnge
Chaise lounge w/ pad and towel
Umbrella
Sun canopy

" Suntan lotion and oils .
VIP-Section quury set (to be developed)
*Cabana

42

" $5.00
© $10.00

$12.00
$10.00
$25.00
$10,$15,$15

. $50.00



ol ,',f.Fresh Greens Topped wrth,choppe |

n
Menu for 215t
Concessmn Stand

"Gourmet Wraps +$6.00
,‘TheBeachCaesar S

Chrcken Breast Strips' Romaine l.etfuce
Parmesan Cheese & Caesar Dressing wrapped in

oa Zesty Herb Tortilla -

v- The Fried Beach Chrcken :

E Southem Fned Chrcken ered Greens Jack &
] Cheddar Cheese, Tomatoes Bacon,& Omon
. -Wrapped m a Whrte Tortrlla -

The Beach 'BBQ -

o Smoked & Pulled BBQ Chrcken Dnzzled wrth Our -

' “Sweet Georgia Brown” Sauce wrapped ina f
o Whrte Tortilla- -

The Veggle Beach

.Assorted Fresh Veggles ered Greens, E

Tomatoes, Jack & Cheddar Cheese Wrapped ina

Zesty Herb Tortrlla

. 'Salads ..... $6 00

o Southern Frred Chrcken Salad ‘

' "?Frled Chlcken Jacr< & cneddar Cheese ered

L ,Greens Veggles Bacon and Omon ’

h "'Smokehouse BBQ Salad

Cheeses, Egg; Veggres, Bicon.

.

- Baby Back Ribs

-?sa.smoked Pulled pork.f'-‘- 58 00

'-A'Garden Salad -

.Fresh Greens, Cheeses, Veggnes, Egg, and Cnsp
Bacon -

,_'Beagh"B'BQ R

‘510'00

‘, }S Rack of l_ean and Tender Rrbs “Meat Falls Off

The Bone!” Your Cholce of Our Orrgrnal “Award

. Wmnmg‘ BBQ Sauce or our "Sweet Georgla PR Eh

;Brown Sauce

Backyard BBQChicken s“s.oo o

- fTender Half Chrcken that has been seared over:
- a smoldenng wood fire and basted with ¢ our
' Ongmal “Sweet BBQ" Sauce .- :

th

-3

o Pulled Pork Slowly Smoked Untrl Tender topped o
. wrth Creamy Cole Slaw :

':'-,.Sunset\,agic
‘ ..;'-Oranges, Strawberrles, & Bananas

oo Ocean Drrve Breeze _ A
o Strawbernes Pmeapples Oranges & Mango

Paradise. assion . .
Y [Strawbemes, Bananas, & Plneapples

: -:"South Beach Berry
. Strawbemes & Non-Fat Yogurt

- 5unnse Pasion
~Pmeapples,

Orange, & Non-Fat Yogurt




21st & 46"‘ STREET
SUNDRY ITEMS & PRICES*

ASSORTED BEACH T ,'S PR
' - ’$.7.50

Co2m Beach Ball ] .
‘48" Jumbo-Beach Bal]. - = . $11.00.
| 'Bazooka WaterGu o - $19.25
N Beach Girl 5-pc sét’ . : . . ;518125
; (includes ucket, casﬂe mold watenng can, shovet and rake) 3 #
- Beach Bag&lnﬂatable o A $13.45
o - {a'beach bag‘that converts: toaﬂoater) . L
o jBeach Bucketw1th twosandshovels .. ‘.. -0 T | $10.25
B Complete Sand & Water Beacti Play Set "~ - - : © 82675
- (mcludes toys, watenng can, bucket, shovel, bag and more ) o .
la_'LeafRake (PVCfree"_ L : : $10.75
“: Life Vest. {for klds) L $32.25.
“River : .. §18.25
$ 745

$19:25

" g21. 45

S 112 I
3 Cal T §2578
RRINE -
Water Wings : $18.25
ASSORT ED SUN. CARE: PRGDUCTS '
Sunblock 15+ SPF : $12.99
- Sunblock 30+ SPF ~ $12.99
o+ Sunblack 45+ SPE - ’ - $13.99
R _‘;.‘Golden Tanning LotnonfG»SPF $11.99

81199
§ 225

“‘Golden Tanning Dry Osl 6 SPF
|$1s 25

Balm 45+ SPF -




EXHIBIT 3.5.1

- Equipment Storage and Removal Plans

All umbrellas and chaise pads will be stored at each location in a storage box made
of an approved plan from the planning department it will be 8 feet by 4 feet and 39
inches high., The Chaise lounges will be stored in stacks of ten high by S rows at
each lacation. At the 21street location their will be two sections so there will be two
areas when stacks that each will have five rows with ten chaise lounges. If business
call for it and more lounges are need on a busy weekend or in the summer all
additional lounge will be removed with my trailer and truck at the end of each
business day.



EXHIBIT 3.6

Hurricane Evacuation Plan

At 46™ Street and at 21* both of the beaches will have their equipment removed
when the city give us the notice that there is a hurricane or tropical storm

" approaching. Upon receiving notice all lounges, storage sheds and Gazebo will be
loaded on to a flatbed truck and be driven to my storage facility at 249 NE11*
street in Miami. When the city give us permission all the. equlpment will be
returned in the same manner as it was removed.




EXHIBIT 6
(page 1 of 3)

CITY OF MIAM! BEACH
TIM WILCOX, INC.
AGREED-UPON PROCEDURES

Inquire of management and obtain and review documentation on the nature of the company's
business and the factors that affect sales. Inquire about and document any major changes made
during the period.

Review procedures for recording sales for all sources of concession income.

Obtain the operating policies and procedures from the Concessionaire.

Interview key company representatives to determine procedures used.

Observe the utilization and effectiveness of the procedures through ‘guarterly site visits to
concession locations.

aoow

Test to determine that the Concessionaire maintained proper internal controls and documentation to
support the reported gross receipts figure for each open-and closed Concession Area.

a. Document the procedures, if any, for determinmg how Concessnon Areas are recorded as
open and closed.

b, For_____ months, test manual Open and Closed Concession Area sheets to Daily Revenue

sheets for ____ days to determine if for Concession Areas opened revenues are recorded

‘and that for closed Concession Areas, proper supervisory approval is evidenced. Agree
earned revenues to entries on master Consolidated Sales schedule. .

c. Determine that all Daily Revenue sheets have been accounted for.
d. Verify the notations of "inclement weather” or "specral events" for days in which the revenues
’ are unusually low,
e. Document the findings.
Obtain a Consolidated Revenue schedule for the year ended _, prepared in
conformity with the Concession Agreement between the City of Miami Beach and Tim Wilcox, Inc.

dated ' . Recaiculate concession fees for the period based on sales per the
schedule and the terms of the Concession Agreement. :

Review the Concession Agreement and inquire about major changes, if any, in the definition of which
sales are included and exciuded from the Consolidated Revenue schedule.

Perform.an analytical test of sales by obtaining a schedule summarizing sales by revenue fype (i.e.
food and beverage, beach equipment, sundries, etc.). Analyze this schedule and critically evaluate
explanations for significant variations that are unusual in amount or nature.

-Obtain or prepare a recongiliation of total sales recorded in the general ledger for the period to the
Consolidated Revenue schedule provided to the City of Miami Beach. Also, obtain or prepare an
‘analysis of sales summarized by revenue type. Perform the following procedures:

49



10,

EXHIBIT 6
(page 2 of 3)

Test the analyéis by selecting a few categories, and compare the amounts shown with those
recorded in the sales schedule. Document the items selected for testing. Agree the sales
schedule balances to the general ledger.

Review the analysis, and identify any unusual trends or vanatlons within the period or the
prior period.’

. Obtain sound business reasons for large or unusual variations in the amounts included in the

analysis.

~

Scan the accounting records for large and unusual transactions, review evidence and documentany

findings.

Perform a test of sales completeness by applying the following procedures:

a.

JTa’

Using sales documentation or daily cash register recaps, select 1 (one) day per month
throughout he year, including weekdays and weekends. Document the items selected for
testing. The sales documentation or daily cash register recaps should include original sales °
documents (including cash sales and credit card sales), credit memos, etc. ‘
Agree the summary information on the daily cash register recap or daily collection sheet to
the supparting documents (which may be sales tickets, cash register tape, etc.). Determine
that details are appropriately reflected on the summary and that all collection sheets have’
been accounted for. .

Agree the amounts on the daily cash register recaps to proper recording in the sales
schedule and general ledger, as appropriate. -

Determine that proper accounting treatment has been applied to these sales transactions.
Agree deposits per the daily register recap to the daily collectlon sheets and ultlmately to the
bank statement.

Agree revenues from equipment rentals to Daily Sheets. Check for proper sign-off approval '
by attendant and supervisor.

Agree ___daily deposits to daily revenue sheets and bank statements.

Foot and cross foot selected ___ months of Consolidated Revenue schedule and other
linked spreadsheets to verify the:r accuracy.

Compare total sales for selected months to sales tax returns filed wuth the applicable taxing
jurlsdlctxons .

Verify that the Concess:onatre s payments were remitted timely in adherence to the: dates designated
by the City.

'ReVIew the products and prices charged by the Concessionaire to determlne if the City Manager or

his/her designee has approved them.

a.
b.

Obtain pncmg from site visits to beach locations.

Compare prices to Concession Agreement terms. Recalculate any lncrease to determme if it
falls with the limits of the Concession Agreement. :

Determine if the City has authorized any price increases and verify if the Concessionaire has
the authorization in its files.
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M.

12.

13,

14,

-a.
b.
c.

- EXHIBIT 6
(page 3 of 3)

" Verify the status of operatlons at both 21"t Street and 46" Street.

Conduct site visit to determine the level of operatlons
Review provided documents to determine the period of activity.
DISCUSS and document any variances with Tim Wileox, Inc. for explanatnon \

’ Verlfy that the Concessionaire has timely paid all resort taxes to the City's Finance Department and )

ensure the.correct calculation of resort tax due.

-‘Review the records maintained of all secret shoppers and determine:

The shoppers' results and corresponding actions taken by management.'

a.

b. That all Concession Areas (inciuding the Concession B'Uildings)_ were periodically covered by
secret shoppers.

c. The frequency and timing of the shoppers on a quarterly basis.

d. That all revenues were recorded in the Consolldated Revenue schedule.

Determlne and document how management verifies which Concession Areas were open on a

particular day.

a. Agree food and beverage sales to reports. Agree amounts sold to daily inventory sheets.

b. . Using sales documentation or daily cash register recaps, select one day per month
throughout the year, including weekdays and weekends. Document the items selected for
testing. The sales documentation or daily cash register recaps should include original sales
documents (including cash sales and credit card sales), credit memos, etc.
Agree the summary information on the daily cash register recap or daily collection sheet to
the supporting documents (which may be sales tickets, cash register tape, etc.). Determine
that details are appropriately refilected on-the summary and that all collection sheets have
been accounted for.

d. Agree the amounts on the daily cash reglster recaps to proper recordung in the sales
schedule and general ledger, as appropriate.

e. Verify the notations of "mclement weather” or "special events” for days in which the revenues

-~ are unusually low. - '

Select days and ensure that both the attendant and a supervisor sign-off on the
applicable daily inventory sheet attesting to the accuracy of the beginning and ‘ending
inventory counts as well as any other inventory changes for the day.

g. For the days selected above, ensure that the endmg mventory agrees to the next days
opening inventory. Document any discrepancies.” .

h. Review management's periodic reconciliations of the food and beverage revenues performed

by analyzing the inventory reports and cash register tapes. Document any dnscrepancnes and
management's follow-up.

-51


































































Veteran Owned Business. Is Proposer claiming a veteran owned business status?
[ Jves [_Ino

SUBMITTAL REQUIREMENT: Proposers claiming veteran owned business status shall submit a documentation proving that firm
is certified as a veteran-owned business or a service-disabled veteran owned business by the State of Florida or United States
federal government, as required pursuant o ordinance 2011-3748.

Conflict Of Interest. All Proposers must disclose, in their Proposal, the name(s) of any officer, director, agent, or immediate family
member (spouse, parent, sibling, and child) who is also an employee of the City of Miami Beach. Further, all Proposers must
disclose the name of any City employee who owns, either directly or indirectly, an interest of ten (10%) percent or more in the
Proposer entity or any of its affiliates.

SUBMITTAL REQUIREMENT: Proposers must disclose the name(s) of any officer, director, agent, or immediate family member
(spouse, parent, sibling, and child) who is also an employee of the City of Miami Beach. Proposers must also disclose the name of
any City employee who owns, either directly or indirectly, an interest of ten (10%) percent or more in the Proposer entity or any of
its affiliates

References & Past Performance. Proposer shall submit at least three (3) references for whom the Proposer has completed work
similar in size and nature as the work referenced in solicitation.

SUBMITTAL REQUIREMENT: For each reference submitted, the following information is required: 1) Firm Name, 2} Contact
Individual Name & Title, 3} Address, 4) Telephone, 5) Contact's Email and 6) Narrative on Scope of Services Provided.

Litigation History. Proposer shall submit a statement of any litigation or regulatory action that has been filed against your firm(s)
in the last five years. If an action has been filed, state and describe the litigation or regulatory action filed, and identify the court or
agency before which the action was instituted, the applicable case or file number, and the status or disposition for such reported
action. if no litigation or regulatory action has been filed against your firm(s), provide a statement to that effect. If “No” litigation or
regulatory action has been filed against your firm(s), please provide a statement to that effect. Truthful and complete answers to
this question may not necessarily disqualify a firm from consideration but will be a factor in the selection process.
Untruthful, misleading or false answers to this question shall result in the disqualification of the firm for this project.

SUBMITTAL REQUIREMENT: Proposer shall submit history of litigation or regulatory action filed against proposer, or any
proposer team member firm, in the past 5 years. If Proposer has no litigation history or regulatory action in the past 5 years, submit
a statement accordingly.

Suspension, Debarment or Contract Cancellation. Has Proposer ever been debarred, suspended or other legal violation, or had
a contract cancelled due to non-performance by any public sector agency?
[ ]vEs NO

SUBMITTAL REQUIREMENT: If answer to above is “YES,” Proposer shall submit a statement detailing the reasons that led to
action(s).

Vendor Campaign Contributions. Proposers are expected to be or become familiar with, the City's Campaign Finance Reform
laws, as codified in Sections 2-487 through 2-490 of the City Code, including a prohibition against any vendor giving a campaign
contribution directly or indirectly to a candidate, or to the campaign committee of a candidate, for the offices of mayor or
commissioner. Proposers shall be solely responsible for ensuring that all applicable provisions of the City's Campaign Finance
Reform laws are complied with, and shall be subject to any and all sanctions, as prescribed therein, including disqualification of
their Proposals, in the event of such non-compliance.A fine of up to $500.00 shall be impesed on every person who violates this
section. Each act of giving or depositing a contribution in violation of this section shall constitute a separate viofation,

"Vendor" shall include natural persons and/or entities who hold a controlling financial interest in a vendor entity. The term
"controlling financial interest” shall mean the ownership, directly or indirectly, of ten percent or more of the outstanding capital stock
in any corporation or a direct or indirect interest of ten percent or more in a firm,

SUBMITTAL REQUIREMENT: Submit the names of all individuals or entities {to which the definition of vendor as defined above
may apply), including your sub-consultants), who has contributed to the campaign either directly or indirectly, of a candidate who
has been elected to the office of Mayor or City Commissioner for the City of Miami Beach.



Code of Business Ethics. Pursuant to City Resolution No.2000-23879, each person or entity that seeks to do business with the
City shall adopt a Code of Business Ethics ("Code") and submit that Code to the Procurement Division with its proposal/response
or within five (5) days upon receipt of request. The Code shall, at a minimum, require the Proposer, to comply with all applicable
governmental rules and regulations including, among others, the conflict of interest, lobbying and ethics provision of the City of
Miami Beach and Miami Dade County.

SUBMITTAL REQUIREMENT: Proposer shall submit firm's Code of Business Ethics. In lieu of submitting Code of Business
Ethics, Proposer may submit a statement indicating that it will adopt, as required in the ordinance, the City of Miami Beach Code of
Ethics, available at www.miamibeachfl.gov/procurement/.

Living Wage. Pursuant to Section 2-408 of the Miami Beach City Code, as same may be amended from time to time, Proposers
shall be required to pay all employees who provide services pursuant to this Agreement, the hourly living wage rates listed below:

The City Commission approved Ordinance 2014-3897 on September 30, 2014 increasing the living wage rate fo
$13.31/hourly without health benefits or $11.62/hourly with health benefits with an effective date of January 1, 2015.

The living wage rate and health care benefits rate may, by Resolution of the City Commission be indexed annually for inflation
using the Consumer Price Index for all Urban Consumers (CPI-U) Miami/Ft. Lauderdale, issued by the U.S. Department of Labor’s
Bureau of Labor Statistics. Notwithstanding the preceding, no annual index shall exceed three percent (3%). The City may also, by
resolution, elect not to index the living wage rate in any particular year, if it determines it would not be fiscally sound to implement
same (in a particular year).

Proposers’ failure to comply with this provision shail be deemed a material breach under this proposal, under which the City may,
at its sole option, immediately deem said Proposer as non-responsive, and may further subject Proposer to additional penalties
and fines, as provided in the City's Living Wage Ordinance, as amended. Further information on the Living Wage requirement is
available at www.miamibeachfl.gov/procurement/,

SUBMITTAL REQUIREMENT: No additional submittal is required. By virtue of executing this affidavit document, Proposer agrees
to the living wage requirement.

Equal Benefits for Employees with Spouses and Employees with Domestic Partners. When awarding competitively solicited
contracts valued at over $100,000 whose contractors maintain 51 or more full time employees on their payrolls during 20 or more
calendar work weeks, the Equal Benefits for Domestic Partners Ordinance 2005-3494 requires certain contractors doing business
with the City of Miami Beach, who are awarded a contract pursuant to competitive proposals, to provide “Equal Benefits” to their
employees with domestic partners, as they provide to employees with spouses. The Ordinance applies to all empioyees of a
Contractor who work within the City limits of the City of Miami Beach, Florida; and the Contractor's employees located in the United
States, but outside of the City of Miami Beach limits, who are directly performing work on the contract within the City of Miami
Beach.

A, Does your company provide or offer access to any benefits to employees with spouses or to spouses of employees?
[ Jves [_]no

B. Does your company provide or offer access to any benefits to employees with {same or opposite sex) domestic partners* or to
domestic partners of employees?

[ ] ves [ ]NO



10.

1.

C. Please check all benefits that apply to your answers above and list in the “other” section any additional benefits not already
specified. Note: some benefits are provided to employees because they have a spouse or domestic partner, such as
bereavement leave; other benefits are provided directly to the spouse or domestic partner, such as medical insurance.

BENEFIT Firm Provides for Firm Provides for Firm does not
Employees with Employees with Provide Benefit
Spouses Domestic Partners
Health
Sick Leave
Family Medical Leave
Bereavement Leave

if Proposer cannot offer a benefit to domestic partners because of reasons outside your control, {e.g., there are no insurance
providers in your area willing to offer domestic partner coverage) you may be eligible for Reasonable Measures compliance. To
comply on this basis, you must agree to pay a cash equivalent and submit a completed Reasonable Measures Application
{attached) with all necessary documentation. Your Reasonable Measures Application will be reviewed for consideration by the City
Manager, or his designee. Approval is not guaranteed and the City Manager’s decision is final. Further information on the Equal
Benefits requirement is available at www.miamibeachfl.gov/procurementy.

Public Entity Crimes. Section 287.133(2)(a), Florida Statutes, as currently enacted or as amended from time to time, states that a
person or affiliate who has been placed on the convicted vendor list following a conviction for a public entity crime may not submit
a proposal, proposal, or reply on a contract to provide any goods or services to a public entity; may not submit a proposal,
proposal, or reply on a contract with a public entity for the construction or repair of a public building or public work; may not submit
proposals, proposals, or replies on leases of real property to a public entity; may not be awarded or perform work as a contractor,
supplier, subcontractor, or consultant under a contract with any public entity; and may not transact business with any public enfity
in excess of the threshold amount provided in s. 287.017 for CATEGORY TWO for a period of 36 months following the date of
being placed on the convicted vendor list.

SUBMITTAL REQUIREMENT: No additional submittal is required. By virtue of executing this affidavit document, Proposer agrees
with the requirements of Section 287.133, Florida Statutes, and certifies it has not been placed on convicted vendor list.

Acknowledgement of Addendum. After issuance of solicitation, the City may release one or more addendum to the solicitation
which may provide additional information to Proposers or alter solicitation requirements. The City will strive to reach every
Proposer having received solicitation through the City's e-procurement system, PublicPurchase.com. However, Proposers are
solely responsible for assuring they have received any and all addendum issued pursuant to solicitation. This Acknowledgement of
Addendum section certifies that the Proposer has received all addendum released by the City pursuant to this solicitation. Failure
to obtain and acknowledge receipt of all addendum may result in proposal disqualification.

Initial to Confirm Initial to Confirm Initial to Confirm
Receipt Receipt Receipt
Addendum 1 Addendum 6 Addendum 11
Addendum 2 Addendum 7 Addendum 12
Addendum 3 Addendum 8 Addendum 13
Addendum 4 Addendum 9 Addendum 14
Addendum 5 Addendum 10 Addendum 15

If additional confirmation of addendum is required, submit under separate cover.


















The City of Miami Beach is seeking proposals from qualified firms for Security Officer Services in a manner
that ensures the highest level of security for a diverse number of posts, while performing a variety of
functions and duties.

The objective is to accomplish the following:

. Create a visible presence of security personnel within the City of Miami Beach to improve the
perception of public safety.

. Provide assistance and information to citizens and visitors.

. Provide assistance to law enforcement through deterrence, observance and reporting of suspected
criminal activity.

J Address issues associated with the homeless and others whose behavior conflicts with acceptable
community norms.

. Safeguard the citizens, visitors, employees and property of the City of Miami Beach.

. Expand and contract to meet the staffing needs of the City and demonstrate where they have done

S0 previously.

The City of Miami Beach is very interested in innovative approaches, incorporating industry best
practices, which exceed the requirements listed below.

C1. Minimum Requirements. The Minimum Eligibility Requirements for this solicitation are listed below.
Proposer shall submit detailed verifiable information affirmatively documenting compliance with each
minimum requirement. Proposers that fail to comply with minimum requirements will be deemed non-
responsive and will not be considered.

a. Proposer shall be licensed in accordance with Chapter 493, Florida Statutes to perform Security
Services.

b. Proposer shall have provided continuous security guard services for a minimum of five (5) years for
other public sector entities with similar scope. Provide at least five (5) references for which like
services have been performed within the past five (5) years. The City reserves the right to contact
any party that the bidder has worked for in the past and to reject a bidder(s) based on past poor
performance.

c. Proposer shall have a Dun and Bradstreet (D&B) Supplier Evaluation Risk (SER) score rating of
not higher than 6.

C2. Statement of Work Required.
The Successful Contractor Shall Provide:

a. A minimum of three (3) roving Level V Security Officers equipped with an automobile on duty within the
City limits of Miami Beach at all times. The Level V Security Officers must be able to respond to any site
within 15 minutes. A list must be submitted in writing, identifying the name(s) of each roving shift Level
V Secuity Officers, and all security personnel under their supervision, o the Contract Administrator or their
designee.

b. Written activity and incident reports, maintenance requests, visitor logs, etc. as dictated by the
post assignment. Preference will be given to Bidders who utilize web-based security officer
reporting software.



c. A guard tour system (Deggy or near field communications (NFC) tags) at contracted posts to
ensure security officers are making required rounds at assigned frequencies and times. Preference
will be given to Bidders who utilize web-based security officer reporting software.

d. A weekly report, downloaded from Deggy's or NFC tags installed at each post, to the Contract
Administrator or its designee. Preference will be given to Bidders who utilize web- based guard
tour tracking software.

e. The location of the Deggy's or NFC tags to the Contract Administrator or their designee for
approval.

f. A Project Manager who will be required to meet with City representatives upon request.

g. All uniforms, radios, firearms, rain gear, traffic vests, tools and equipment necessary to perform the

required security services in accordance with the bid documents.

h. Uninterrupted services under all conditions, to include, but not limited to the threat or the actually of
a strike, adverse weather conditions, a disaster, or emergency situations, at the agreed upon
hourly contractual rate.

i. Rules and Regulations Manual for Security Officers.

i Project Manager to work with the Contractor Administrator or their designee to review and/or
develop Post Orders for all locations where Security Officers will be utilized with the City of Miami
Beach.

k. A written, quarterly report of security incidents to the Contract Administrator or its designee.

In addition, the Successful Contractor will be responsible for advertising and recruiting qualified security
officers, training the security officers, preparing paychecks, payroll taxes, Social Security and withholding
taxes, preparing W-2's, unemployment and workmen's compensation claims and liability insurance. The
obligation of the City of Miami Beach will be solely to compensate the Successful Contractor for the number
of hours provided monthly in accordance with the contract price schedule. The Successful Contractor will
provide a Schedule of Values/Payment Schedule to the City's Contract Administrator for review and
approval, prior to the commencement of work.

Any costs incurred in order to perform the Services required by the City of Miami Beach, is a business
expense the Successful Contractor must assume.

C3. Specifications

Location of Required Services

It is the intent of the City to award the provision of Security Officers for selected facilities as well as for other
facilities as may be required by the City during the term of the contract. Security officers are needed for a
diverse number of posts within the City of Miami Beach to perform a variety of functions and duties. Posts
include, but are not limited to, Lincoln Road Mall, City Hall campus, parking lots and garages, the beach and
board walks, the Bass Museum, and the Normandy Shores Gatehouse. In addition, security officers are
sometimes needed to assist with special events.

The amount of service hours, officer levels, required service type and duties shall be determined solely by



the City in its best interests. The City reserves the right to add or delete sites that need to be covered by
security guard services.

The City shall approve all prospective Proposer personnel prior to their assignment to the City. The City
reserves the right to interview any prospective employee of the selected proposer prior to the person being
assigned to City assignment. The City additionally reserves the right to relieve any employee from a duty
assignment, and/or bar the employee from further service under this solicitation.

Personnel Requirements and Services

All personnel employed by the selected proposer(s) to perform duties as a result of this solicitation shall be
approved prior to performing said duties. Contractor personnel shall keep active, and possess at all times
while on duty, those professional, technical licenses or certificates as required by all Federal and Florida
State Statutes. This includes a company-issued photo I.D. Card. All are to be conspicuously displayed at
all times while on duty. The selected proposer shall provide in all instances radio equipped, uniformed
Security Officers, and armed if requested, to provide security service at the designated locations.

Adherence to Law

The selected proposer(s) shall adhere to all Federal, State, and Local Laws that apply to the provision of
Security Officer Services, as a result of this solicitation, as well as those laws that regulate the general
public. This shall include, but not be limited to, compliance with Federal Tax Laws (e.g. payment of
Federal Withholding Taxes) State of Florida Unemployment Taxes, Workers Compensation Federal Wage
and Hour Regulations, Living Wage Ordinance and other applicable laws and regulations.

Backaround Checks

Prior to assigning personnel to the City, the Contractor, at no cost to the City, shall perform background
checks on its personnel which complies with, at a minimum, Section 1012.465, Florida Statutes. By virtue
of submitting a proposal to this RFP, the Contractor fully indemnifies and holds the City harmless for any
and all actions and damages resulting from its failure to comply with this requirement. Any findings shall be
reported to the City, through its Human Resources Director, who shall have the ultimate discretion to allow
or not any Contractor personnel on City property. Additionally, the City may require, at any time (including
annual contract anniversary, change in assignment or any other instance for which an additional
background check is deemed necessary by the City through its Human Resources Director), that any
Contractor personnel submit to additional background screenings as deemed necessary by the City. The
Contractor shall reimburse the City for the cost of said background check, plus an administrative fee of
10%).

The City shall have the right to refuse to allow any Contractor personnel to work on City property when it
deems that their presence on City property is not in the City's best interest.

Drug Testing

Prior to assigning personnel to the City, the Contractor, at no cost to the City, shall perform and proposed
personnel shall pass a drug test following the protocols outlined in 49 CFR, Part 40. The following panel of
ten drugs shall be tested for at the Successful Contractor's expense. Bidder shall bear all cost associated
with the initial drug tests. Any findings shall be reported to the City, through its Human Resources Director,
who shall have the ultimate discretion to allow or not any Contractor personnel on City property.






c. Security Officer Level Il = An Armed individual with Class D and Class G licenses. A minimum two
(2) years experience, either as Class D, licensed Security Officer or in the military or law
enforcement.

d. Security Officer Level IV - An armed individual with Class D and Class G licenses. A minimum five
(5) years experience, as a Class D licensed Security Officer and two(2) years experience as a
Class G licensed Security Officer or five (5) years in the military or law enforcement.

e. Security Officer Level V — An armed or unarmed individual with Class D and Class G licenses. A
minimum of five (5) years experience, either as a licensed Class G, Security Officer or in the
military or law enforcement, are required. The individual shall have the ability to supervise,
monitor, and regulate Security Officers with Class D and Class G licenses in their performance of
assigned duties. This level of Security Officer may be a site supervisor when multiple Security
Officers are required present at the same time, to coordinate Security Service efforts.

f. Security Officer Level VI - An armed or unarmed individual with Class D and Class G licenses. A
minimum of ten (10) years experience either as a licensed Class G Security Officer or in the
military or law enforcement are required. The individual shall have the ability to supervise, monitor,
and regulate Security Officers with Class D and Class G licenses in their performance of assigned
duties. This level of Security Officer may be a project manager when multiple site supervisors are
required for large or complex sites, to coordinate Security Service efforts.

Personnel Probation

All security officers working for the City of Miami Beach are subject to a thirty (30) day probation period. If
during this probation period, the City of Miami Beach is not satisfied with the performance of a security
officer, the City of Miami Beach will notify the Successful Contractor of such performance and the
Successful Contractor will.replace the security officer immediately.

Additionally, the City of Miami Beach reserves the right to demand in writing that the Successful Contractor
relieve an employee from a duty assignment, and/or ban the employee from further service under the
contract, at the sole discretion of the City of Miami Beach.

Personnel employed by the Successful Contractor are ineligible to work for the City of Miami Beach for the
following reasons:

a. Military conduct resuiting in dishonorable or undesirable discharge.
b. Any pattern of irresponsible behavior including, but not limited to, bad driving or employment
record.

Security Officer Levels |-V Duties

1. Report to work on time and remain on assigned post until relieved or as required.

2. Maintain a professional appearance. Uniforms shall be clean, pressed and include a name tag;
shoes polished.

3. Maintain a courteous attitude to the public and City employees at all times.

4. While assigned to a fixed post, patrol of an area or a facility, detect and prevent individuals or
groups from committing acts injurious to others or to property.

5. Intervene to terminate injurious acts to persons or to property and detain individuals for further
investigation or arrest in accordance the State of Florida's Security Officers Handbook (F.S.S.
Chapter 493).

6. Communicate effectively with the public and City of Miami Beach personnel to provide directions




7.

8.
9.

10.
11.

12.
13.

14.

15.

16.

17.
18.
19.
20.

and assistance.

Conduct patrols in accordance to post orders. Where applicable, a guard tour system shall be
used to record and report security officers’ presence at designated posts.

Raise and lower flags at designated times where applicable.

Lock and unlock gates and doors at designated times.

Turn on and off lights as required.

Ensure that only authorized personnel are permitted access to closed or restricted facilities or
locations.

Respond to reports of sick or injured persons and notify appropriate authorities.

Report safety hazards, malfunctioning equipment, spills and other such matters to appropriate
individuals.

Monitor and operate fire alarm systems, intrusion detection systems and CCTV systems as
required.

Respond to fire/burglar alarms and emergency situations. Evaluate the situation and take
appropriate action as prescribed in Post Orders and/or facility emergency procedure/evacuation
plan.

Investigate questionable acts and behavior on City property. Question witnesses and suspects to
ascertain or verify facts and notify appropriate authorities if warranted.

Operate a vehicle (bicycle, golf cart, motor vehicle) as required.

Maintain daily logs, prepare daily and incident reports.

Provide escorts to City employees and visitors to their vehicles when requested.

Perform any other duties or functions not specifically mentioned above, but which are identified as
falling within the scope and responsibilities of a security officer’s responsibilities.

Security Officers Level V Duties

In addition to the duties listed above Security Officers shall;

1,
3.
4.

5.
6.

Patrol area of assignment and actively supervise all security officers under their command.

Ensure proper inventory of keys, electronic key cards and supplies.

Conduct daily inspections to verify all posts are manned and all security officers are fully equipped
and in proper uniform.

Be knowledgeable of all security officer positions and duties.

Be knowledgeable of all City/County ordinances related to quality of life issues.

Security Officers Level VI Duties

1.
2.
3.

Functions as the Project Manager for the City of Miami Beach.

Project Manager will be required to meet with City representatives upon request.

Project Manager will work with the Contractor Administrator or their designee to review and/or
develop Post Orders for all locations where Security Officers will be utilized with the City of Miami
Beach.

Immediately report any unusual incident to the Contract Administrator or their designee.

Coordinate with Contract Administrator or its designee all security operations and services for
regular and special events to insure proper staffing.

Install guard tour system sensors where directed by the City of Miami Beach Contract
Administrator or its designee.

Provide weekly downloads of all the City of Miami Beach posts where guard tour system sensors
are installed. The downloaded information will accompany the weekly invoices.

Be knowledgeable of all security officer positions and duties.

Be knowledgeable of all City/County ordinances related to quality of life issues.



Limitation on Employee-Hours and Assignments

No personnel assigned to the City shall provide more than twelve (12) hours of service, including all break
periods, in any twenty-four (24) hour period, unless the work periods are separated by an eight (8) hour non-
duty period. This limitation may be waived by the City in emergency situations that are beyond the control
of the Contractor, (e.g, weather conditions, civil disturbances, natural disasters, etc.) which prevents the
next shift from getting to their assignment. Each occurrence will require an individual waiver provided by the
City.

Overtime

No overtime for either regularly scheduled or special events will be paid by City of Miami Beach for security
personnel supplied by the Successful Contractor unless pre-approved by the City of Miami Beach Contract
Administrator or its designee.

Training
Specialized training may be required to assume the duties and responsibilities of some posts within the City

of Miami Beach.

The cost for such training will be considered part of the Successful Contractor's operational expenses and
should be considered when proposing an overall hourly rate. While attending training, security officers must
be paid at the City's living wage rate. Time spent in training, although required, is not billable to the City of
Miami Beach. When required, security officers must successfully complete training prior to assuming duty
under this contract.

Written documentation of having successfully completed the training is to be included in the employee’s
personnel file.

The Successful Contractor is required to ensure that all security officers providing traffic control and code
enforcement services are certified by Miami Dade College-Southeast Institute of Criminal Justice at the
North - Dade Campus. In addition, security officers providing traffic control and code enforcement services
would be required to attend training provided by the City related to enforcing City of Miami Beach ordinance
and codes.

Special Equipment

The selected proposer(s) may be required to provide licensed and insured motor vehicles, off street
motorized carts, Segway’s and bicycles at an additional cost. Such posts or duty assignments shall be
requested as needed, and when appropriate, the selected proposer shall receive additional compensation.

The selected proposer(s) may also be required by the City to provide Security Officers equipped with
specialized equipment, including, but not limited to, firearms, Guard Tour systems, Body Cameras and other
specialized technologies. Such posts or duty assignments shall be requested as needed, and where
appropriate, the selected proposer shall receive additional compensation.

Contractor Furnished Items

The selected Proposer(s) shall provide all working materials necessary for proper performance including,
but not limited to, items such as bound log books, with preprinted consecutive numbered and lined pages,
notebooks, pens, and pencils. The selected Proposer, at no charge to the City, shall supply these materials,
unless otherwise specified by the City. All post orders, logbooks, incident reports and records are the sole
property of the city of Miami Beach. These records are subject to inspection by the City at any time. Upon
termination of any contract issued as a result of this solicitation and all renewals thereof, the selected
Proposer(s) shall surrender all records or documents (e.g. log books, incident reports, etc) to the City within




thirty (30) days of the contracts termination date.

Communication
The Successful Contractor will be responsible for the following:

a.

HAND-HELD RADIOS

Two-way hand-held radios, licensed for use by the Federal Communications Commission (FCC),
will be provided by the Successful Contractor to all on-duty contract security officers and
supervisors as required unless otherwise exempted by the City of Miami Beach Contract
Administrator.

CENTRAL DISPATCH

The Successful Contractor will provide a centralized dispatching service through use of a local
(Miami Beach) base station manned by experienced personnel on a 24- hour per day basis, to
include a taped back-up system. A mobile transmitter/receiver, operated by field personnel, will
not be considered sufficient to adequately provide such service. Note: Repeater must be located
within the city limits of Miami Beach. However, dispatch does not have to be on Miami Beach, but
must reside in Miami- Dade County.

Successful Contractor personnel must be available at the Miami Beach Central Dispatch Station
with the ability and authority to take immediate action on behalf of the Successful Contractor. The
Successful Contractor will provide the names, with all pertinent information, of these assigned
personnel to the City of Miami Beach Contract Administrator.

SYSTEM QUALITY

The Successful Contractor will at all times maintain high quality radio communications (transmitting
and receiving). The Successful Contractor will be totally responsible for providing and maintaining
required system quality, as follows:

1. The Successful Contractor will provide/lease a network of transceivers and repeaters of
sufficient strength and capacity to service all areas of Miami Beach.

2. The Successful Contractor must provide/lease an exclusive radio frequency operated
exclusively by the Contractor. Radios will have printout identification and emergency
capability.

3. The Successful Contractor must implement a program of maintenance and repair for all

equipment used in the performance of this contract. Such a program will ensure the
optimum performance of all equipment at all times, thereby allowing the system to meet
the service requirements and quality standards specified above.

4, The Successful Contractor will ensure that all radio equipment has sufficient operating
power at all times during a tour of duty. It may be necessary for the Successful
Contractor to implement a system by which fresh batteries, adequate supply of flashlights
or charged radios, are delivered to the posts in order to meet this requirement.

EVALUATION OF RADIO COMMUNICATIONS SYSTEM

All aspects of the Successful Contractor's radio communications system will be evaluated by the
City of Miami Beach prior to award of Contract. Should the system be judged inadequate to
provide service within the contractual standards specified herein, and the Successful Contractor is
unable and/or unwilling to make changes deemed necessary by the City of Miami Beach, then the
Successful Contractor will be considered non-responsive to the required Terms and Conditions of
this Contract. Likewise, should there be a deterioration of performance during the term of this
contract, and the Successful Contractor is unable or unwilling to make the required improvements,



the City of Miami Beach may terminate, in accordance with the Termination for Default Clause of
this Contract. The City of Miami Beach will address, in writing to the Contractor, any/all identified
inadequacies of the required radio communications prior to any termination procedures.

Key Control
The Successful Contractor will establish and implement methods of ensuring that all keys issued to the

Successful Contractor by the City are not lost, or misplaced, and are not used by unauthorized person(s).
No keys issued the Successful Contractor by the City will be duplicated. The Successful Contractor will
develop procedures covering key control that will be included in his/her quality control plan, which will be
submitted to the City's Contract Administrator and Procurement Director. The Successful Contractor may
be required to replace, re-key, or reimburse the City for replacement of locks or re-keying as a result of
Successful Contractor losing keys.

In the event a master key is lost or duplicated, all locks and keys for that system will be replaced by the City
and the total cost deducted from the monthly payment due the Successful Contractor.

The Successful Contractor will immediately report a lost key the Contract Administrator, but no later than the
next workday.

Uniforms

All security officers furnished to the City of Miami Beach will be well-groomed and neatly uniformed. Each
security officer supplied by the Successful Contractor will wear a nameplate bearing the guard's name.
Successful Contractor's name will appear either on guard’s nameplate or as a patch on the security officer's
uniform. Uniforms will be readily distinguishable from the City of Miami Beach Police uniforms.

Uniforms must be provided at the contractor's expense or may be charged to the employee (guard), but
must not be deducted from the employees’ paycheck therefore reducing the hourly pay rate to less than the
living wage rate.

Photo Identification
Work hereunder requires Successful Contractor's employees to have photo identification on their person at
all times. The City of Miami Beach reserves the right to verify a guard’s identity and required credentials.

If for any reason, any Successful Contractor employee is terminated, the Contract Administrator will be
advised in writing.

Records

The Successful Contractor will submit all invoices to the City of Miami Beach containing an itemized
employee time record, to include the employee name and hours worked/shift, for the time period identified
on the invoice. If applicable, the computerized printout from the guard tour system will accompany the
weekly invoices. These printouts will be the same date and time frame of the submitted invoices and
submitted in a hard copy or digital (preferred) format.

All correspondence, records, vouchers and books of account, insofar as work done under this Contract is
concerned, will be open to inspection by an authorized City of Miami Beach representative during the course
of the Contract and for a period of two (2) years after expiration of the Contract.

The Successful Contractor will maintain a personnel file for each employee employed under the Miami
Beach contract. At a minimum, this file will, include:

. Personal information of the employee, sex/race/DOB/ and social security number.



. Copies of Florida Driver license, Class “D” Security Guard license and Class “G” Firearms License
(if applicable).

. Copies or notification of all disciplinary actions taken by the Contractor or City of Miami Beach to
include verbal or written warnings.

. Training records.

. Proof of successful Background Check and Drug Screening.

The City reserves the right to perform an audit of the Successful Contractor's payroll and related records of
employees assigned to the City of Miami Beach to ascertain that such employees' records correctly reflect
payment received for the specific hours worked for the City. Such audit will be at the discretion and option
of the City.

Successful Contractor will be required to provide any and all records in its possession which contain
information concerning hours worked and payment received based on the contractor's invoices to the City of
Miami Beach. All required documentation and personnel files will be readily available for inspection by any
authorized City of Miami Beach representative, during initial research and during the course of this Contract.
Failure to have the required documentation will be deemed as non-compliance to the Terms and Conditions
of the contract.

Liguidated Damages

The selected Proposer(s) shall be liable for damages, indirect or direct, resulting from its failure to meet all
contractual requirements or standards. The City, in its sole discretion, will determine the damages arising
from such failure. The City assessment of all Liquidated Damages will be final. Repeated violations or
patterns of violations will result in a doubling or tripling of the amount of Liquidated Damages. Subsequent
violations will result in a Vendor Non-Performance. Any of these violations may result in selected Proposer's
personnel being removed from the post and/or Contract issued as a result of this solicitation at the request
of the City. A written notice of a violation and intent to impose liquidated damages shall be provided to the
selected Proposer(s) in the form of an Infraction Report. Infraction Reports shall be issued to the selected
Proposer(s) promptly by the City, in order to afford the selected Proposer(s) time to notify the City of
extenuating circumstances. The graduation of Liquidated Damages will occur with the involvement of the
same facility, selected Proposer's personnel and a pattern of the same incidents at multiple posts (i.e.
repeated violations of the same type). Any violations committed by selected Proposer(s)'s personnel may
result in the suspension or removal from duty of said personnel at the discretion of the City. Violations that
may result in the assessment of Liquidated Damages include, but are not limited to, the following;

Management/Administrative Violations ($100 per infraction):

1, Not properly equipped for specific detail.

2. No radio or inoperative radio.

3. Failure to fix an inoperative guard tour system or system component.

4 Leaving a post unattended or failure to fill post assignment within one hour of a scheduled
assignment or event.

5. Lack of contract supervision.

6. Excessive hours on duty (more than a 10 hour shift if not approved in advance by the Contract
Administrator).

7. Utilization of a security officer previously suspended from duty by the Contract Administrator.

8. Failure to follow all Vendor Rules and Regulations.

Security Officer Violations ($100 per infraction):

1. Unprofessional appearance or behavior.

2. Inappropriate behavior (reading, lounging, talking and texting on cell phone, etc.)
3. Failing to promptly prepare written reports.



4, Not completing required rounds.
5. Failing to follow post orders.
6. Failure to adhere to City of Miami Beach policies and procedures.

Security Officer Significant Violations ($250.00):
: Late for duty.

Sleeping on duty.

Abandoning post.

Failure to report an incident

Any action that would cause the City harm, physically, financially, or reputational.

aRwND -

Once a violation is identified and written notification of intent to fine (“Contract Discrepancy Report”) is
issued to the Successful Contractor. The Successful Contractor will have seven (7) days to provide a
written response to the Contract

Repeated violations will be taken as proof of a general incapacity on the part of the Successful Contractor to
perform in accordance with contract requirements.

Should it not be possible to reach the contractor or supervisor and/or should remedial action not be taken
within 48 hours of any failure to perform according to specifications, the City reserves the right to declare
Contractor in default of the contract or make appropriate reductions in the contract payment.

Conservation Of Utilities
The Successful Contractor will be directly responsible for instructing employees in utilities conservation
practices. The Successful Contractor will be responsible for operating under conditions, which preclude the
waste of any/all utilities.

Licenses And Permits
Successful Contractor will abide by all ordinances and laws pertaining to his operation and will secure, at his
expense, all licenses and permits necessary for these operations.

Performance Evaluation Meetings

The Successful Contractor will assign a Contract Manager to meet with the City of Miami Beach Contract
Administrator regularly and as required. A mutual effort will be made to resolve all problems identified. The
written minutes of these meetings will be signed by the Successful Contractor's Contract Administrator and
the City's Contract Administrator, and a copy will be forwarded to the Procurement Director. Should the
Successful Contractor not concur with the minutes, he will state in writing to the Procurement Director any
areas wherein he does not concur.

Service Excellence Standards

Excellent Customer Service is the standard of the City of Miami Beach. As contract employees of the City,
security officers will be required to conduct themselves in a professional, courteous and ethical manner at all
times and adhere to the City's Service Excellence standards.

Post Order, Rules and Regulation Manual

The City of Miami Beach will provide to Successful Contractor, for the duration of the contract, the Post
Order and Rules and Regulation Manual. Changes to Post Orders, if needed, will be provided by the
Contract Administrator through written addendum to these orders. All Security Personnel shall have access
to these Post Orders and any updates at all times while on duty. This may be accomplished by storing the
Post Orders on site or, in the instance in which no secure storage is available, delivering them to the site at
the beginning of each tour of duty.




Should the City elect to utilize the services of the Security Officers for code enforcement, the City will
provide guidance, direction and specific training related to the enforcing of City of Miami Beach City
ordinances and codes.

Additionally, the City of Miami Beach reserves the right to have any security officer removed from Miami
Beach posts for violations of the Post Orders.

Court Appearances

The selected Proposer(s) personnel may be required to testify in various judicial proceedings on behalf of
the City. These personnel shall coordinate all Contract-related court appearances with the City when such
appearances are required. Any selected Proposer(s) personnel required to make a court appearance shall
be remunerated by the selected Proposer(s) at the same hourly rate as would be earned while on duty
under any Contract issued as a result of this solicitation and all extensions or renewals thereof, and the
selected Proposer(s) shall in turn be remunerated by the City at the stipulated billing rate. The selected
Proposer(s) shall invoice for the actual hours the employee spent at court, of whether or not his/her
testimony was used and/or provided. (Court delays are common, and multiple appearances by the testifying
employee may be required). A copy of the original subpoena shall be submitted with the corresponding
invoice. Contract-related Court testimony on behalf of the City shall take priority over all other scheduled
duties, and the selected Proposer(s) shall coordinate with the City to ensure that this is done with no impact
to daily operations. Selected Proposer(s) personnel scheduled to testify on behalf of the City due to their
Contract related duties shall appear for court testimony in full uniform however, without chemical
weapons, batons, handcuffs or firearms.










TERM OF CONTRACT. The contract shall commence upon the date of notice of award
and shall be effective for two (2) years.

OPTION TO RENEW. The City, through its City Manager, will have the option to extend
for three (3) additional one-year periods subject to the availability of funds for succeeding
fiscal years.

Continuation of the contract beyond the initial period is a City prerogative; not a right of the
bidder. This prerogative will be exercised only when such continuation is clearly in the
best interest of the City.

PRICES SHALL BE FIXED AND FIRM: All prices quoted in the awardee’s bid submittal
shall remain firm and fixed, unless amended in writing by the City.

COST ESCALATION. The hourly rates proposed by successful vendor(s) shall remain
fixed for the term of the contract, however the City may consider requests for markup
adjustment in the event of unforeseen governmental mandates (e.g., taxes, healthcare
mandates, Living Wage, etc.) imposed upon the contractor. Requests for adjustment to
hourly rates shall be submitted to the City's Procurement Department for review. [f the
requested adjustment is approved, the Procurement Department will formalize the
adjustment by formal contract modification.

It shall be further understood that the City reserves the right to reject any adjustment
submitted by the vendor, and/or terminate the contract with the vendor based upon such
price adjustments.

ADDITIONAL SERVICES. Services not specifically identified in this request may be
added to, or deleted from, any resultant contract upon successful negotiations and mutual
consent of the contracting parties.

FAILURE TO PERFORM. The City reserves the right to take any action necessary to
ensure that the security forces are fully staffed in order to protect the City of Miami Beach
property, personnel, and assets. This may include contractual arrangements with others
contractors for the purpose of obtaining alternative resources in the event that the
successful contractor cannot perform

If such arrangements are deemed necessary, then the successful contractor may, at the
sole discretion of the City of Miami Beach, be terminated, and any cost incurred by the City
of Miami Beach may be withheld from funds owed to the Successful Contractor.

SUB-CONTRACTING. Contractors/Proposers may subcontract to qualified security
guards/firms, with the prior written approval by the City, when requested to provide
additional guards for special/major events or on an “as needed” basis.

Should the Successful Contractor provide security guards employed by a sub-contractor,
the Successful Contractor will be required to provide a Labor and Materials (Payment
Bond), in the amount of $100,000. The successful contractor will also provide an



10.

Employee Dishonesty Bond in the amount of $25,000. Additionally, the City reserves the
right to deduct payment(s) in an amount specified in the bid/contract documents for either
non-qualified security guard, and/or for unsatisfactory performance in accordance with the
specified Terms and Conditions of the RFP.

SERVICE LOCATIONS AND ASSIGNMENT HOURS. It will be the sole discretion of the
City of Miami Beach as to locations, number of guards and hours of services needed. The
City of Miami Beach reserves the right to change possible locations and the required hours
of service during the term of the Contract.

PROTECTION OF PROPERTY. The Successful Contractor will at all times guard
against damage to or loss of property belonging to the City of Miami Beach. It is the
responsibility of the Successful Contractor to replace or repair any property lost or
damaged by any of its employees. The City of Miami Beach may withhold payment or
make such deductions as it might deem necessary to ensure reimbursement for loss or
damage to property through negligence of the Successful Contractor, its employees or
agents.

PERFORMANCE BOND.

The vendor to whom a contingent award is made shall duly execute and deliver to the City
a Performance and Payment Bond in an amount that represents 100% of the vendor's
offer price. The Performance and Payment Bond Form supplied by the City shall be the
only acceptable form for these bonds. No other form will be accepted. The completed
form shall be delivered to the City within 15 calendar days after formal notice of award. If
the vendor fails to deliver the payment and performance bond within this specified time,
including granted extensions, the City shall declare the vendor in default of the contractual
terms and conditions, and the vendor shall surrender its offer guaranty/bid bond, and the
City shall not accept any offer from that vendor for a twelve (12) month period following
such default.

The following specifications shall apply to any bond provided:

All bonds shall be written through surety insurers authorized to do business in the State of
Florida as surety, with the following qualifications as to management and financial strength
according to the latest edition of Best's Insurance Guide, published by A.M. Best
Company, Oldwick, New Jersey:

Bond Amount Best Rating
500,001 to 1,500,000 BV
1,500,001 to 2,500,000 A Vi
2,500,001 to 5,000,000 A Vi
5,000,001 to 10,000,000 A VI
Over 10,000,000 A IX

On contract amounts of $500,000 or less, the bond provisions of Section 287.0935, Florida
Statutes (2007) shall be in effect and surety companies not otherwise qualifying with this



paragraph may optionally qualify by:
1. The surety company is licensed to do business in the State of Florida;

2. The surety company holds a certificate of authority authorizing it to write surety
bonds in this state;

Providing evidence that the surety has twice the minimum surplus and capital required by
the Florida Insurance Code at the time the solicitation is issued:;

Certifying that the surety is otherwise in compliance with the Florida Insurance Code; and

Providing a copy of the currently valid Certificate of Authority issued by the United States
Department of the Treasury under SS. 31 USC 9304-9308.

Surety insurers shall be listed in the latest Circular 570 of the U.S. Department of the
Treasury entitled "Surety Companies Acceptable on Federal Bonds", published annually.
The bond amount shall not exceed the underwriting limitations as shown in this circular.

For contracts in excess of 500,000 the provisions of Section B will be adhered to plus the
company must have been listed for at least three consecutive years, or holding a valid
Certificate of Authority of at least 1.5 million dollars and on the Treasury List.

Surety Bonds guaranteed through U.S. Government Small Business Administration or
Contractors Training and Development Inc. will also be acceptable.

In lieu of a bond, an irrevocable letter of credit or a cash bond in the form of a certified
cashier's check made out to the City of Miami Beach will be acceptable. Al interest will
accrue to the City of Miami Beach during the life of this contract and/or as long as the
funds are being held by the City.

The attorney-in-fact or other officer who signs a contract bond for a surety company must
file with such bond a certified copy of power of attorney authorizing the officer to do so.
The contract bond must be counter signed by the surety's resident Florida agent.


















& MIAMIBEACH

OFFICE OF THE MAYOR AND COMMISSION

MEMORANDUM

To: Jimmy Morales, City Manager

From: Jonah Wolfson, Commissioner

Date:  February 3, 2015

Re: Commission Agenda ltem ~ Discussion regarding Life Guard
Stands on Miami Beach

Please place on the February 11, 2015 Commission Agenda the following item:

Originally life guard stands in Miami Beach were located where there was a

public beach. Over the years, as beach re-nourishment and sand dunes programs

have been implemented the beach has grown and filled in. As a result, more life
guard stands were needed and were installed in locations that were not originally
public beaches in the past.

In 2007, 10 new life guard stand locations were identified and proposed to

be implemented in phases. | believe sometime in 2007, the Commission approved

the addition of three new life guard stand locations at 5™ street, 16" street and 18"

street beaches.

Now is the perfect time to complete the implementation of this original plan. |

recently toured the beach and identified that these 6 locations should receive life

guard stands (In my order of priority):

1.  Between 64™ and 53 Streets: Currently there is no life guard

stands between these streets, a span of 2,056 yards, 6,168 feetor 1.17

miles. Clearly this area needs at least 1 if not 2 new life guard stands for

public safety reasons. Eight people have drowned in this area since 2004.

Between 30™ and 21+ Streets: 3,600 feet or .68 miles separate

the life guard stand in this area of the beach. Nine people have drowned
in this area since 2004.
Between 46™ and 41+ Streets: For a span of 964 yards or
2,892 feet, there is no life guard stand. This area of mid-beach gets heavy
use from hotel visitors. Two people have drowned in this area since 2004.
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4. Between 53" and 46" Streets: For a distance of 3,720 feet or
1,240 yards no life guard stand is in this area. Three people have

drowned in this area since 2004.
5.  Between 69" and 64" Streets: Around 600 yards is the distance
between life guard stands in this area. Three people have drowned in this

area since 2004.

6. 4" Street Beach: A total of 514 yards separate the 5" street and 3+
street life guard stands. This is the largest distance between life guard
stands in South Beach. Public safety reasons and high volume beach goers
suggests that a new life guard stand should be placed in this area.

With resort tax collection at an all-time high addition of life guard stands to
these beaches for our residents and visitors, is simply common sense.

Please feel free to contact my Aide, Brett Cummins at x6437, if you have any

questions.

W
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Item # Title Referred By Date Referred Handled By per Reso # Note
2013-28147
265 Discussion For Approval To Authorize The Issuance Of A MZ’::%‘:]?:U February 11, 2015 Chuck Tear Alex 8111/2015
Request For Proposals (RFP) For Security Guard Services P 9 Commission ltem R2A Denis
rocurement
266 Discussion Regarding Life Guard Stands In Miami Beach Jonah Woifson February 11, 2015 Virgil Fernandez 8/11/2015
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