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The recommendations addressed in this memo are intended to provide expeditious
improvements to the City’s current procurement ordinances. In the longer term, the City
Commission may wish to consider replacing current ordinances with a unified procurement
code, such as the American Bar Association, Model Procurement Code, which includes
clearly outlined sections for source selection and contract formation, specifications,
infrastructure and construction procurement, ethics, vendor rights and responsibilities, and
others.

Procurement Ordinance Review. The analysis of the Miami Beach’'s Procurement
Ordinances includes review of Miami Beach, Florida, Code of Ordinances, Subpart A -
GENERAL ORDINANCES, Chapter 2, ADMINISTRATION, with primary focus on ARTICLE
VI. PROCUREMENT, and ARTICLE VII. STANDARDS OF CONDUCT. These Code
sections make up the primary enabling legislation of the procurement function for the City of
Miami Beach. As a benchmark, NIGP selected three comparable procurement ordinances
for review: City of St. Petersburg, Florida; City of Daytona Beach, Florida;, and City of
Virginia Beach, Virginia. NIGP noted that the City’s procurement ordinances compared
favorably with the benchmark agencies, but could benefit by implementation of the
recommendations noted in pages 6 through 24 of the Report. Again, many of these
recommendations are relatively minor language modifications, with the more significant
recommendations being addressed separately below.

Recommendation #1: It is recommended that the Committee endorse the
recommendations for improving the procurement code noted in pages 6 through 24 of
NIGP’s Report, exclusive of recommendations 2 through 4 highlighted below, and direct
staff to prepare the necessary ordinance changes for the consideration by the City
Commission.

Expand the use of cooperative purchases. According to the National Association of State
Procurement Officials (NASPO), cooperative purchases is a broad term that includes the
following:

a. Cooperative contracting. Cooperative contracting occurs when two or more public
sector agencies combine requirements and jointly solicit bids in an effort to maximize
buying power (volume) and reduce the operational costs and time of single
government solicitations.

b. Piggybacking. Piggybacking refers to a public sector agency contracts that allows
other public sector agencies to acquire the contract items at the same cost and terms
as the awarding agency. Piggybacking usually allows public sector agencies to
acquire routine operational needs without the need to re-create the wheel in issuing
its own solicitation for items that have already been competitively solicited by another
public agency.

c. Third-Party Aggregators. Third-party aggregators, usually non-profit organizations,
competitively solicit the combined requirements of member agencies in a similar
manner as in cooperative purchasing noted above. An example of third-party
aggregators is US Communities, a national organization endorsed by the US
Conference of Mayors, and the Western States Contracting Alliance (WSCA), a
national organization endorsed by NASPO. Contracts awarded by both, as well as
others, are available to all public sector agencies.
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Cooperative purchases, usually for routine operational requirements utilized similarly by
many public agencies, allows public agencies to acquire necessary goods and services from
reputable vetted vendors at competitive costs often based on the aggregated volume of
many public sector agencies, which often exceed the volume pricing discounts possible
through any single agency solicitation. The other benefit of cooperative purchases is that
they allow agency staff to concentrate on other non-routine priorities and pursue more
strategic sourcing opportunities instead of unnecessarily processing competitive solicitations
for items already competitively solicited through the cooperative process.

Given the previously stated benefits, it is uncommon for public sector agencies to restrict
cooperative purchases. However, the current City Code does just that by restricting
cooperative purchasing opportunities to those contracts awarded by: the Florida Department
of Management Services (State Procurement), Miami-Dade County, Miami-Dade Public
Schools, the US General Services Administration and US Communities Government
Purchasing Alliance. The restrictions create operational challenges in terms of both
maximizing volume discount opportunities and efficiently utilizing staffing resources. For
example, several agencies within Miami-Dade County are currently pursuing discussions for
creating a public sector cooperative within the County to aggregate volume on like
purchases of routine operational requirements to maximize volume discount opportunities
and eliminate the need to unnecessarily duplicate the efforts of staffing resources. The
current code restrictions on cooperative purchases would restrict the City from participating
in any award made by many of the public agencies in the County.

Recommendation #2: To maximize the goal of obtaining quality goods and services that
support effective and efficient government while ensuring the prudent use of public funds
and best use of staffing resources, NIGP recommends that the current Code language be
expanded to include contracts awarded by:
“...other procurement alliance or public entities that have utilized a public
procurement processes to competitively solicit for award of the contracts, or
from any cooperative contract in which the City of Miami Beach
participates...”

Revise the threshold for formal solicitations from $25,000 to $50,000. The City’s current
threshold for formal bids is $25,000. The threshold was established many years ago, most
probably when Florida statute established the threshold for requiring formal solicitations by
State agencies at $25,000.00. However, since that time, the State statute threshold for
formal solicitations has been amended to $65,000.00 in recognition that the formal
solicitation process utilized by public sector agencies, including the City, is usually time
consuming and l[abor intensive, often exceeding 90 days due to the complexity of the
process. While the process of formal competitive solicitations is a necessary element of
larger, more complex projects, the current low threshold requirement places an operational
burden by causing a delay in the receipt of items necessary for routine, smaller, and less
complex projects and requirements.

NIGP reviewed best practices and has noted that nationally the trend over the last few
years has indicated an increase dollar thresholds for formal solicitations. Many public
sector agencies have already revised their threshold for formal solicitations above
$25,000, with as many as 41% of public sector agencies having placed the threshold at
$50,000 or higher. Several municipalities locally and within the State of Florida have
also adjusted the threshold for formal solicitations as follows:
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Agency Formal Bid Threshold
City of Miami $50,000
Miami-Dade County $250,000
City of Saint Petersburg $50,000
City of Tampa $100,000
Sarasota County $500,000
State of Florida Agencies $65,000

Recommendation #3: It is recommended that the dollar threshold for requiring formal
solicitations be raised to $50,000. Accordingly, it is also recommended that all other
ordinance references noting $25,000 be changed to $50,000, including the City
Manager's authority for purchases under $50,000. This change will allow city
procurement staff to increase administrative efficiency by expediting the acquisition of
smaller purchases and allowing for a greater focus on large dollar and complex
procurements. For smaller requirements under the $50,000, the City would continue to
pursue its current small purchase requirements, which includes soliciting quotations
from at least three (3) vendors for amounts in excess of $1,000.

Implement a protest bond or filing fee as required in Section 287.042, Florida Statutes.
The opportunity for bidders to file a protest or filing fee pursuant to a public sector agency’s
competitive solicitation process is a necessary element for facilitating transparency and
accountability. However, since most protest procedures utilized by public sector agencies
require a stay of contract award until the protest has been resolved, some protests,
especially those that are frivolous in nature, may unnecessarily delay time-sensitive contract
awards. In addition, unnecessary bid protests can add costs to the solicitation process when
additional resources are required to solve the protest.

In light of the above, Florida Statutes require that any bidder protesting a decision or award
recommendation on a public procurement project issued by a State agency shall post a
bond in an amount equal to one (1) percent of the estimated contract amount. Some other
public sector agencies across the state, as well as others nationally, have also implemented
a requirement that bidders or proposers desiring to protest an agency’'s award
recommendation post a bond or filing fee at the time of filing their protest. The purpose of
the bond or filing fee is to assist in any expenses the City may incur in the investigation of a
protest and to discourage frivolous protests that often unnecessarily delay contract awards
and add costs to the solicitation process. NIGP has recommended that the City consider a
implementing a financial requirement at the time of the filing of a solicitation protest.

To implement the protest filing fee recommended by NIGP, the Administration proposes that
the City follow the Miami-Dade County protest fee requirement which establishes the
following fees:

Contract Amount Filing Fee
Up to $250,000 $500
$250,000.01 - $500,000 $1,000
$500,000.01 - $5 million $3,000
Greater than $5 million $5,000

Recommendation #4: The Administration has been pursuing options for improving its bid
protest procedures, which include the time and manner in which bidders may file bid
protests and the methodology for consideration of protests filed. While the protest fee
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requirement will assist in improving the process by discouraging frivolous protests and
allowing both bidders and staff to address legitimate protests, staff recommends that this
recommendation not be implemented until such time as the review of the City's bid protest
procedures can be completed.

In addition to the NIGP recommendations highlighted above and in the attached Report, the
Administration has been reviewing Procurement regulations in an effort to more efficiently
conduct business operations, increase the level of competition on City competitive
solicitations, and implement best practices wherever possible. In doing so, the
Administration is providing the following items for discussion purposes and committee
direction.

Local Bidder Preference. Section 2-372 of the City Code requires a preference to be
awarded in City competitive solicitations for Miami Beach based bidders. While the local
preference is well-intentioned, it also creates some challenges. First, with the exception of a
few industries (primarily tourism and entertainment related), the ability of local vendors to
supply the goods and services required by the City is very limited; therefore, a very small
percentage of the City’s contracts for goods and services are awarded to local vendors. As a
result, the local preference requirement has very little impact on the City’s industry base.
Second, an unintended consequence of local preference ordinances is that they tend to
discourage non-local vendors from participating in the City’s competitive solicitations. In
recent years, the City has experienced limited competition for many of the competitive
solicitations it receives despite significant outreach efforts to increase competition. This
reality is especially true for competitive solicitations relating to construction projects. To
address the lack of competition concerns in construction contracting, the Administration has
been working with the Associated Builders and Contractors — Florida (ABC), the local
chapter of the national trade association for the construction industry. ABC has reported to
the City that many of its member companies are averse to participating in competitive
solicitations that include local preference requirements and are issued by municipalities in
which the vendor does not have an office because of the time and effort that is required of
these solicitations and the likelihood that the solicitation will be awarded to a local vendor.
Accordingly, competition on competitive solicitations becomes limited and, over time, may
result in a very limited pool of bidders.

Recommendation #5: To improve competition on the City’'s competitive solicitations and
allow the City to cooperate with other local municipalities on joint procurements for like items
in an effort to maximize aggregated volume discounts, the Administration recommends
eliminating local preference requirements. As an alternative, the Committee may consider
implementing local preference only when it has been determined that a sufficient number of
potential local bidders are available to compete on a given solicitation.

Contracting Methodologies for Expediting Construction and Infrastructure Projects.
Prior to October, 2012, the City acquired construction services for many small or emergency
construction projects through a Job Order Contracting process. Job Order Contracting (JOC)
is a contracting methodology that enables facility owners to accomplish a large number of
repairs, maintenance and construction projects with a single, competitively bid contract. In
doing so, JOC eliminates the time and expense of completing the normal design-bid-
construct cycle for each project. Prior to the award of JOC contracts, the City selects one of
several available comprehensive catalogs of construction tasks established by one of
several national organizations, such as RS Means or the Gordian Group. The catalogs
contain almost every imaginable construction task possible and a unit of measure and cost
for each construction task. Contractors are required to competitively bid an adjustment
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factor (e.g. 1.15) to be applied to a comprehensive catalog of almost every imaginable
construction tasks established by one of several national organizations, such as RS Means
or the Gordian Group, with pre-set unit prices. The prospect of continuing work keeps the
contractor motivated to provide timely, responsive, and high quality work.

Since the discontinuation of the Job Order Contracting (JOC) process in the fall of 2012 due
to the Affidavit in Support of the Arrest of Gus Lopez (former procurement director) issued
by the State Attorney’s Office (the “Affidavit”), the City has been without a methodology for
expediting construction and infrastructure projects. This is especially problematic for smaller
projects and projects related to unplanned emergency work for which releasing independent
solicitations is not operationally feasible and causes unnecessary delays.

It is important to note that, following the hold placed on JOC projects as a result the
Affidavit, the City has examined the internal control failures that occurred with the previous
JOC process utilized by the City. It has been determined that the failures that occurred were
unrelated to the actual JOC process, but rather a manipulation of that process by prior City
staff as detailed in the Affidavit. Any future implementation of JOC or similar process will
include procedural changes to eliminate any recurrence of past problems with internal
controls, including appropriate levels of administrative approval and regular reports to the
City Commission.

Recommendation #6: To address this concern and to expedite the delivery of planned
construction projects, the Administration is proposing implementation of the following tiered
approach for construction contracting:

Project Threshold

From the amount
established for
formal solicitations
and up to
$250,000 or for
infrastructure
emergencies

Contract Methodology

As authorized by Florida Statutes, it is recommended that projects within this
threshold category be procured through a pre-priced, indefinite quantity
continuing contract. These types of contracts are extensively used
throughout public sector contracting because they provide pre-established
competitive pricing and allow for an expedited contracting process for small
projects and emergency services.

The City Commission will need to approve contracts for any contractor
selected on a pre-priced, indefinite quantity methodology and will receive a
monthly report of any project contracted through this methodology.

$250,000.01
and
$2,000,000.00

As authorized by Florida Statutes, it is recommended that projects within this
threshold category may be procured through continuing contract for
construction management services or through a pre-qualified contractor
process. The City is already utilizing continuing contracts for
architectural/engineering design services as authorized in statute.

For projects where it is advisable to utilize a construction manager process,
the continuing contracts for construction management contractors will allow
the City to retain qualified contractors that would be required to competitively
bid all sub-contracts in order to develop a guaranteed maximum price (GMP)
for each project.

For projects where it is advisable to utilize the bid process to determine
lowest pricing, the pre-qualified contractor process will allow the pre-qualified
contractors to compete on a pre-determined set of project plans and
specifications. Both processes will maximize best value for City projects,


































































































































