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Bilzin Suf!lberg 

Jose Smith, Esq. 
City Attorney 
City of Miami Beach 
1700 Convention Center Drive 
Miami Beach, FL 33139 

July 22, 2013 

Re: Letter dated July 10, 2013 from Jonah M. Wolfson 

Dear Mr. Smith: 

Albert E. Dotson, Jr. 

l e: 305-350-2411 

Fax 305-351-2217 

adotson@bilzin.com 

As you are aware, our firm represents South Beach ACE in connection with the City's 
Request for Qualifications for the redevelopment of the Miami Beach Convention Center (the 
"RFQ") and UIA Management, LLC ("UIA"). In a letter dated July 10, 2013, Mr. Jonah M. 
Wolfson alleged that RobertS. Wennett, UIA President, "is a Lobbyist ... for UIA" and that Mr. 
W ennett engaged in lobbying on three separate occasions without first registering with the City 
Clerk. 

Assuming for the purposes of this letter only that Mr. Wennett did actually participate in 
the three public meetings that Mr. Wolfson references, then, simply put, the City Code expressly 
exempted Mr. Wennett from registering as a lobbyist in connection with all three occasions Mr. 
Wolfson lists. Furthermore, even though Mr. Wennett was exempt from the lobbyist registration 
requirement, Mr. Wennett did, in fact, register as a lobbyist with the City Clerk and was so 
registered during the time frames Mr. Wolfson mentions. 

THE CITY CODE EXPRESSLY EXEMPTS ROBERT S. 
WENNETT FROM REGISTERING AS A LOBBYIST. 

Section 2-483(a) of the Miami Beach Code provides: 

(a) Any public officer, employee or appointee or any person or 
entity in contractual privity with the city who only appears in his 
official capacity shall not be required as a lobbyist. 

I BILZIN SUMBERG BAENA PRICE & AXELROD LLP 

1450 Brickell Avenue, 23rd Floor, Miami, FL 33131-3456 305.374.7580 305.374.7593 
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Mr. Wolfson alleges that on February 24, 2011 and February 8, 2012, Mr. Wennett 
lobbied members of the Finance and Citywide Projects Committee (the "FCWPC"), and the 
Mayor and City Commission concerning the "Lincoln Road Maintenance Agreement." These 
first two of the three occasions in Mr. Wolfson's allegations ignore the following facts: 

1. The City of Miami Beach entered into a Development Agreement with UIA dated as 
of April 11, 2007 for the Pedestrian Mall on the 1100 Block of Lincoln Road (the 
"Development Agreement"). (See Exhibit "A") 

2. The Development Agreement was approved by the City Commission on March 14, 
2007 as evidenced in Resolution No. 2007-26494, and the Development Agreement 
was recorded in ORB 25537 at Page 1882 of the Public Records of Miami-Dade 
County, Florida. 

3. On June 3, 2009, the City and UIA entered into a First Amendment to Development 
Agreement recorded in ORB 26911 at Page 3252 of the Public Records of Miami
Dade County, Florida. (See Exhibit "B") 

4. In accordance with Section 52.6 of the Development Agreement, the City and UIA 
entered into the Management Agreement of the 1100 Block of Lincoln Road, dated as 
of January 11,2010 (the "Lincoln Road Maintenance Agreement"). (See Exhibit "C") 

5. Section 23 of the Lincoln Road Maintenance Agreement provided in relevant part that 
"[t]he City and Manager, by mutual written agreement, can expand the scope of this 
[Lincoln Road Maintenance] Agreement to cover management of the maintenance of 
other sections of Lincoln Road and/or the future Lincoln Park." 

Based on these facts and Mr. Wolfson's allegations, Section 2-483(a) of the City Code, 
exempted Mr. Wennett from registering as a lobbyist. UIA has been in contractual privity with 
the City since 2007. The first two occasions listed in Mr. Wolfson's allegations came after 2007 
and involved the very contract that UIA had and continues to have with the City since 2007. 

Furthermore, even if the City Code did not have this clear and unambiguous exception to 
the lobbyist registration requirement, the Miami-Dade County Commission on Ethics and Public 
(the "Ethics Commission") has opined that no registration is required for activities, including 
seeking amendments and extensions, contemplated by a government contract. See, ~. 
Advisory Opinion RQO 05-114. Again, the Development Agreement, which was executed in 
2007, contemplated that the parties could enter into a Lincoln Road Maintenance Agreement, 
and the Lincoln Road Maintenance Agreement expressly contemplated that the service could be 
expanded to include additional property on Lincoln Road and/or Lincoln Park. The "lobbying 
activity" that Mr. Wolfson alleges to have occurred in the first two instances listed in his letter 
involved amendments contemplated in the Lincoln Road Maintenance Agreement. 

BILZIN SUMBERG BAENA PRICE & AXELROD LLP 
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ALTHOUGH MR. WENNETT WAS NOT REQUIRED TO 
REGISTER AS A LOBBYIST, HE DID SO ANYWAY. 

Mr. Wolfson alleges that on February 24, 2011 and February 8, 2012, Mr. Wennett 
lobbied the FCWPC, the Mayor, and the Commission regarding the Lincoln Road Maintenance 
Agreement and, further, he alleges that Mr. Wennett did not register with the City Clerk to lobby. 
Although Mr. Wennett was exempt from registering with the City Clerk, Mr. Wennett did, in 
fact, register with the City Clerk. 

In 2007, Mr. Wennett registered with the City Clerk and paid the required fees as 
evidenced by the signed Lobbyist Registration and the City of Miami Beach receipt attached as 
Exhibit "D". Through annual renewals and fee payments to the City Clerk, Mr. Wennett 
maintained his status as a registered lobbyist dating back to the 2007 registration, including 
during the time period relevant to Mr. Wolfson's allegations. (See Exhibit "E"). From time to 
time, Mr. Wolfson expanded the scope of his existing lobbyist registration. (See Exhibit "F"). 

Consequently, Mr. Wolfson's allegations that Mr. Wennett failed to register as a lobbyist 
with the City Clerk during the time frames listed is not true. 

MR. WENNETT WAS AN APPOINTEE TO THE 
CONVENTION CENTER EXPANSION AND 
ENHANCEMENT STEERING COMMITTEE AND 
EXEMPT FROM REGISTERING AS A LOBBYIST. 

Mr. Wolfson's third of three allegations involves Mr. Wennett's discussions with 
members of the FCWPC on February 24, 2011 regarding the Miami Beach Convention Center. 
Mr. Wolfson alleges that Mr. Wennett failed to register as a lobbyist with the City Clerk before 
the February 24, 2011 FCWPC meeting. As noted above, Mr. Wennett was registered with the 
City Clerk. However, this allegation, like the first two, is baseless in that the City Code 
expressly exempts Mr. Wennett as he was an appointee of the Miami Beach Convention Center 
Expansion and Enhancement Steering Committee. 

Section 2-483(a) of the Miami Beach Code provides: 

(a) Any public officer, employee or appointee or any person or 
entity in contractual privity with the city who only appears in his 
official capacity shall not be required as a lobbyist. 

On December 29, 2009, Miami Beach City Manager Jorge Gonzalez issued LTC #366-2009 
noticing the creation of the Convention Center Expansion and Enhancement Steering Committee. 
(See Exhibit "G"). At the February 24, 2011 FCWPC meeting Mr. Wolfson references, a 
presentation was made to the FCWPC committee, a copy of which is attached as Exhibit "H." 
On page 31 of this presentation, Mr. Wennett's status as an appointee of the Miami Beach 
Convention Center Expansion and Enhancement Steering Committee is clearly listed. An 

BILZIN SUMBERG BAENA PRICE & AXELROD LLP 
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appointed member of the Miami Beach Convention Center Expansion and Enhancement Steering 
Committee, Mr. Wennett was exempt from registering as a lobbyist. It is also worth 
emphasizing that Mr. Wennett did not speak either as a member of or on behalf of any proposer 
to the RFQ, which was not even advertised until February 2012, one year after the meeting in 
question in Mr. Wolfson's letter. 

Therefore, assuming for purposes of this letter that Mr. Wolfson's allegations are true as 
to Mr. Wennett's involvement in connection with the three public meetings that Mr. Wolfson 
references, Mr. Wennett was in full compliance with the Miami Beach City Code's lobbyist 
registration requirements for the reasons set forth above. Consequently, on behalf of Mr. 
Wennett, we respectfully request that you opine that there are no grounds to commence a 
debarment proceeding based on Mr. Wolfson's July 10, 2013 letter. 

Sincerely, { ~ 

~) ~ ~---,#----
Albert E. Dotson, Jr. 

AED 

cc: Rafael Granado, Miami Beach City Clerk 
Jimmy Morales, Miami Beach City Manager 
Robert Wennett, President, UIA Management 

MIAMI 3769994.3 76134/40305 
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This instrument prepared by and 
after recording rerum to: 
Adam D. Lustig, Esq. 
Bilzin Sumberg Baena Price & Axelrod LLP 
200 South Biscayne Blvd., Suite 2500 
Miami, Florida 33131-5340 

DEVELOPMENT AGREEMENT 

Between 

111111111111111111111111111111111111111111111 
CFN 2007R0379718 
OR 8k 25537 P!S 1882 - 19791 (98P9S) 

RECORDED 0~/16/2007 11:49:18 
HARVEY RUVIHr CLERK OF COURT 
MIAMI-DADE COUHTYr FLORIDA 

CITY OF MIAMI BEACH, FLORIDA 

and 

UIA MANAGEMENT, LLC 

for 

PEDESTRIAN MALL ON 1 100 BLOCK OF LINCOLN ROAD 

MIAMI1287157.1 7713726901 
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DEVELOPMENT AGREEMENT 

i 1j, THIS DEVELOPMENT AGREEMENT (this "Agreement") is entered into as of the 
.J..J__ day of April, 2007, by and between the CITY OF MIAMI BEACH, FLORIDA, a 
municipal corporation of the State of Florida (the "City") and UIA MANAGEMENT, LLC, a 
Delaware limited liability company ("Developer"). 

RECITALS: 

A. The City is the owner of certain land located on Lincoln Road between Lenox 
Avenue and Alton Road, in Miami Beach, Florida, more particularly described in the attached 
Exhibit "A" (the "Project Site"). 

B. MBeachl, LLLP, a Delaware limited liability limited partnership, authorized to 
transact business in Florida as MBeach1, LLLP, Ltd. ("MBeachl ") is an affiliate of Developer 
and is the owner of certain land adjacent to the Project Site, located at 1111 Lincoln Road, 
Miami Beach, Florida, and more particularly in the attached Exhibit "B-1" (the ''MBeachl 
Property"). 

C. MBeach3, LLC, a Delaware limited liability company ("MBeach3") is an affiliate 
of Developer and is the owner of certain land adjacent to the Project Site, located at 1665 Alton 
Road, Miami Beach, Florida, and more particularly described in the attached Exhibit "B·2" (the 
"MBeach3 Property", and together with the MBeach1 Property, the "1111 Lincoln Road 
Property"). 

D. The Design Review Board of the City approved the renovation of the existing 
office building located on the MBeachl Property and the construction of a new two story mixed
use building on the MBeach3 Property and a new seven story mixed-use parking structure on the 
MBeachl Property (collectively, the "I Ill Lincoln Project"), pursuant to an Order dated 
February 7, 2006, under DRB File No. 19018 (the "DRB Order"). 

E. The Board of Adjustment of the City approved the 1111 Lincoln Project pursuant 
to an Order dated March 3, 2006, under File No. 3178 (the "BOA Order"). 

F. As a condition under each of the DRB Order and the BOA Order, the owner of 
the 1111 Lincoln Road Property was required to enter into discussions with the City to explore 
the possibility of closing the block of Lincoln Road between Lenox Avenue and Alton Road to 
vehicular traffic and extending the Lincoln Road pedestrian mall west to Alton Road. 

G. The Historic Preservation Board of the City issued a certificate of appropriateness 
granting approval of the closing of the block of Lincoln Road between Lenox Avenue and Alton 
Road to vehicular traffic and the extension the Lincoln Road pedestrian mall west to Alton Road, 
pursuant to an Order dated November 14, 2006, under File No. 4161. 

MJAMI1287157.1 7713726901 
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H. On November 26, 2006, the Finance and Citywide Projects Committee of the City 
approved Developer's conceptual plan for the closur.e of Lincoln Road from Lenox Avenue to 
Alton Road and the construction of a new pedestrian mall (the "Conceptual Plan"). 

I. On December 6, 2006, the City Commission approved the Conceptual Plan 
pursuant to the schematic and design development drawings in the form attached as Exhibit 
"C". 

J. The City administration staff and Developer met several times to develop design 
concepts, construction schedules, costs estimates and terms and conditions for a negotiated 
development agreement between the City and Developer. 

K. The Mayor of the City and the City Commission in Resolution No. 2007-26493, 
adopted after two duly noticed public hearings held pursuant to the Development Agreement 
Act, determined that it is in the best interest of the City to enter into this Agreement with 
Developer for the closure of Lincoln Road from Lenox Avenue to Alton Road and the 
construction of a new pedestrian mall. 

NOW, THEREFORE, in consideration of the mutual terms and conditions, promises, 
covenants and payments hereinafter set forth, the City and Developer agree as follows: 

ARTICLE I 

DEFINITIONS AND IDENTIFICATIONS 

For the purposes of this Agreement and the various covenants, conditions, terms and 
provisions which follow, the DEFINITIONS and IDENTIFICATIONS set forth below are 
assumed to be true and correct and are agreed upon by the parties. 

The above recitals are true and accurate and incorporated into this Agreement by 
reference. 

Whenever the following terms or pronouns in place of them appear in this Agreement the 
intent and meaning shall be interpreted as follows: · 

1.1 Agreement: Agreement shall mean this Agreement and all addenda, exhibits, and 
amendments thereto between the City and the Developer for the Project, all as defined herein. 

1.2 AIPP: AIPP means the City's Art in Public Places 

1.3 BOA Order: BOA Order shall have the meaning set forth in the Recitals. 

1.4 Board of Adjustment or BOA: the Board of Adjustment of the City created and 
established pursuant to the Land Development Regulations or any board or body which may 
succeed to its functions. 

2 
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1.5 Change Order: A written document ordering a change in the Contract Sum or 
Contract Time or a material change in the Improvements. 

1.6 Citv: The City shall mean the City of Miami Beach, a Florida municipal 
corporation, having its principal offices at 1700 Convention Center Drive, Miami Beach, Florida 
33139, which is a party hereto and/or for which this Agreement is to be performed. In all 
respects hereunder, City's performance is pursuant to City's position as the owner of the 
Property. In the event City exercises its regulatory authority as a governmental body, t4e 
exercise of such regulatory authority and the enforcement of any rules, regulations, laws and 
ordinances shall be deemed to have occurred pursuant to City's regulatory authority as a 
governmental body and shall not be attributable in any manner to City as a party to this 
Agreement. 

1. 7 City Commission: City Commission shall mean the governing and legislative 
body of the City. 

1.8 City Manager: City Manager shall mean the Chief Administrative Officer of the 
City. 

1.9 
Recitals. 

Conceptual Plan: Conceptual Plan shall have the meaning set forth in the 

1.10 Construction Drawings: Construction Drawings shall have the meaning set forth 
in Section 3.3. 

1.11 Construction Phase: The phase of services which constitutes Developer's 
administration of the construction of the Project and all activities necessary for the completion of 
the Project. 

1.12 Construction Schedule: The schedule for the Project attached as Exhibit "E", as· 
such schedule may be modified from time to time as a result of a Change Order. 

1.13 Consultant: The registered architect, professional engineer, professional land 
surveyor, civil engineer, and/or registered landscape architect who has contracted with 
Developer to provide professional services for the design and construction of the Project, and 
who is further licensed by the State of Florida to provide said services. The primary consultant 
for this Project shall be the finn of Zyscovich, Inc., a professional services finn duly certified, 
licensed and registered as an architectural finn, located at 100 N. Biscayne Boulevard, 27th 
Floor, Miami, Florida 33132. When the term "Consultant" is used in this Agreement it shall be 
deemed to include Zyscovich, Inc. or Kimley-Hom and Associates, Inc. as the primary 
consultant, or such other consultant selected by Developer and approved by the City in its 
reasonable discretion. 

Developer and City herein agree and acknowledge that Developer shall utilize 
Consultant's Plans and Specifications for the Project for Developer's construction of the Project. 
Developer further acknowledges and agrees that Consultant shall render as a Cost of the Work 
certain professional services pursuant to this Agreement, including but not limited to, additional 
AlE services, as required; Project construction site supervision and/or observations relative to the 

3 
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Improvements; and the rendering of approvals, opinions, and decisions, all as more specifically 
set forth in the Contract Documents. Developer herein further agrees and shall require any 
Consultant services, including but not limited to those referenced in the preceding sentence, 
which will be required pursuant to the Contract Documents, to also be binding upon Developer's 
Contractor; to the extent as same are binding upon Developer as a party pursuant to this 
Agreement. It shall further be Developer's sole and absolute responsibility to assure such 
compliance by its Contractor. 

Developer and the City agree and acknowledge that the City is an intended third party 
beneficiary in any contract entered into between Developer and Consultant. Developer shall 
therefore submit its final agreement with Consultant to the City, for its review and reasonable 
approval, prior to such agreement being executed by and between Developer and Consultant. 
Additionally, Developer herein represents to the City that its agreement with Consultant shall 
incorporate the terms and conditions of this Agreement and the Contract Documents, and 
Developer shall assume sole and absolute responsibility for binding Consultant to same as if 
Consultant were a party to this Agreement. The City has approved Developer's selection of 
Consultant to design the Improvements and the form of the architect's agreement attached as 
Exhibit "D". 

1.14 Contract Administrator: The Director of the Public Works Department of the 
City, or his designee, shall be designated as the Contract Administrator for matters concerning 
this Agreement. The City agrees that a single person shall serve as Contract Administrator under 
this Agreement and the City shall notify Developer of the person who shall serve as Contract 
Administrator. 

Developer herein agrees and shall require that any Contract Administrator services which 
will be required pursuant to the Contract Documents shall also be binding upon Contractor, to 
the same extent as same are binding upon Developer as a party pursuant to this Agreement. 

1.15 Contract Documents: This Agreement, as approved by the Mayor and City 
Commission and executed by the Mayor a:nd City Clerk; the AlA A111 Standard Form of 
Agreement Between Owner and Contractor, the Addendum to Alll, the A201, General 
Conditions to the Contract of Construction, any approved Change Orders; the performance and 
payment bonds; the Plans and Specifications and any and all other construction documents; other 
construction documents such as CPM, Construction Schedule, and schedule of values; and any 
other documents the submission of which is required by this Agreement. When reference is 
made in the Contract Documents to publications, standards or codes issued by associations or 
societies, the intent shall be to specify the current or adopted edition of such publication or 
standard including revision and effect on the date of the contract execution notwithstanding any 
reference to a particular date. 

l.l6 Contractor (or General Contractor): Suffolk Construction Company, Inc., a 
Massachusetts corporation, its successors and assigns, or such other contractor selected by 
Developer, and approved by the City in its reasonable discretion, to perform the Improvements 
for the Project. 

4 
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Developer and City agree and ·acknowledge that City is an intended third party 
beneficiary in any contract entered into between Developer and Contractor. The Developer shall 
therefore submit its final agreement with Contractor to the City, for its review and approval, 
prior to such agreement being executed by and between Developer and Contractor. Additionally, 
Developer herein represents to City that its agreement with Contractor shall incorporate the 
terms and conditions of this Agreement and the Contract Documents, and Developer shall 
assume sole and absolute responsibility for binding Contractor to same as if Contractor were a 
party to this Agreement. The City has approved Developer's selection of Contractor to construct 
the Improvements. 

Fee. 

8.10. 

1.17 Contractor's Fee: Contractor's Fee shall have the meaning set forth in Section 8.6. 

1.18 Contract Sum: The Contract Sum is the Cost of the Work plus the Developer's 

1.19 Contract Time: Contract Time shall have the meaning set forth in Section 6.3. 

1.20 Cost of the Work: Cost of the Work shall have the meaning set forth in Section 

I .21 CPM Schedule: CPM Schedule shall mean critical path method schedule. 

1.22 Defective Work: Defective Work means Work that is not performed in 
accordance with the Contract Documents, in violation of code, installed in violation of the 
manufacturer's written instructions where the installation has caused new materials to be 
detrimentally affected where the life expectancy of the material installed is reduced, or otherwise 
installed in a non-workmanlike manner. 

1.23 Department: Department shall have the meaning set forth in Section 52.4. 

I .24 Design Architects: Raymond Jungles and Henog and de Meuron. 

1.25 Design Review Board or DRB: the Design Review Board of the City created and 
established pursuant to the Land Development Regulations, or any board or body which may 
succeed to its function. 

1.26 Developer: UIA Management, LLC, a Delaware limited liability company, its 
successors and assigns, is the Developer selected to perform the Improvements pursuant to this 
Agreement, and is the person, firm or corporation liable for the acceptable performance of the 
Project. 

1.27 Developer's Fee: Developer's Fee shall have the meaning set forth in Section 8.6. 

1.28 Development Agreement Act: Development Agreement Act means the Florida 
Local Government Development Agreement Act, Section 163.3220, et. seq., Florida Statutes. 

1.29 Development Approval: Development Approval means any zoning, rezoning, 
conditional use special exception, variance or subdivision approval, concurrency approval under 

5 
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Section 163.3180, Florida Statutes, or any other official action of local government having the 
effect of approving development of land. 

1.30 Documents: Documents shall have the meaning set forth in Section 35 .1. 

1.31 DRB Order: DRB Order shall have the meaning set forth in the Recitals. 

1.32 Field Order: A written order issued by the Contract Administrator which orders 
minor changes in the Project but which does not involve a change in the total cost or time for 
performance. 

1.33 Final Completion: The date certified by Consultant that all conditions of the 
permits and regulatory agencies have been met, all construction, including corrective and pwtch 
list Work, has been performed, pursuant to the Contract Documents, all administrative 
requirements of the Contract Documents have been completed, and City has received from 
Developer a release of all liens, consent of surety, release of claims by Developer, corrected as
built drawings, executed final adjusted Change Order(s), copies of Pertinent test results, 
correspondence and other necessary documentation, including all warranties, guarantees, and 
operational manuals, if any. 

1.34 Guaranteed Maximum Price: Guaranteed Maximum Price shall have the meaning 
set forth in Section 8. 1. 

1.3 5 Hazardous Materials: As used in this Agreement "Hazardous Materials" means 
any chemical, compowtd, material, substance or other matter that: 

1.3 5 .I is a flammable, explosive, asbestos, radioactive nuclear medicine, 
vaccine, bacteria, virus, hazardous waste, toxic, overtly injurious or potentially injurious 
material, whether injurious or potentially injurious by itself or in combination with other 
materials; 

1.35.2 
Materials Laws; 

is controlled, referred to, designated in or governed by any Hazardous 

1.35.3 gives rise to· any reporting, notice or publication requirements wtder 
any Hazardous Materials Laws, or 

1.3 5.4 is any other material or substance glVIng rise to · any liability, 
responsibility or duty upon the City with respect tt> any third person wtder any Hazardous 
Materials Law. 

1.36 Hazardous Materials Laws: As used in this Agreement, the term "Hazardous 
Materials' Laws" means any and all federal, state or local laws or ordinances, rules, decrees, 
orders, regulations or court decisions (including the so called "common law"), including without 
limitation the Comprehensive Environmental .Response, Compensation and Liability Act of 
1980, as amended (42 U.S.C. §§9601 et seq.), the Hazardous Materials Transportation Act, as 
amended (49 U.S.C. §§1801 et seq.), and the Resource Conservation and Recovery Act of 1976, 
as amended (42 U.S.C. §§6901 et seq.), relating to hazardous substances, hazardous materials, 

6 
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hazardous waste, toxic substances, environmental conditionS on, Iinder or about the Premises, 
soil and ground water conditions or other similar substances or conditions. 

1.3 7 Historic Preservation Board or HPB: the Historic Preservation Board of the City 
created and established pursuant to the Land Development Regulations or any board or body 
which may succeed to its functions. 

1.38 Improvements: The improvements to be constructed on the Project Site 
substantially in accordance with the schematic and design development drawings attached as 
Exhibit "C". . 

1.39 Land Development Regulations: Land Development Regulations means Subpart 
B (Chapters 114 through 142) of the Code of the City of Miami Beach, Florida, as the same was 
in effect as of the date of this Development Agreement. 

1.40 MBeach1: MBeach1 shall have the meaning set forth in the recitals. 

1.41 MBeach3: MBeach3 shall have the meaning set forth in the recitals. 

1.42 Notice(s) to Proceed: A written document(s) issued by the Contract 
Administrator informing the Developer to officially begin the Project. 

1.43 Plans and/or Specifications: The official graphic and descriptive representations 
of this Project, which are a part of the Contract Documents. 

1.44 Project: The Project means the Work described in the Contract Documents and 
generally consists of the closure of a portion of Lincoln Road between Lenox Avenue and Alton 
Road to vehicular traffic, and the construction of a new design for the extension of the Lincoln 
Road pedestrian mall west to Alton Road. The vehicular access that exists between Alton Road 
and Lenox A venue will be removed and replaced with a new pedestrian plaza, extending the 
pedestrian portion of Lincoln Road further to the west. The new plaza design will be organic in 
nature, characterized by, among other things, grouping mature cypress trees. 

1.45 Project Site: Project Site shall have the meaning set forth in the Recitals. 

1.46 Shop Drawings: Drawings, diagrams and schedules (excluding, however, the 
CPM Schedule), and other data specially prepared by Contractor or its subcontractors, sub
subcontractors, manufacturer, supplier or distributor to illustrate some portion of the Work. 

1.47 Substantial Completion: Subject to the requirements of Article 42, the dates 
certified by the Consultant that all conditions of the permits and regulatory agencies have been 
met for the City's intended use of each portion of the Project, and all construction has been 
performed therein in accordance with this Agreement and the Contract Documents so City can 
fully, as opposed to partially, occupy or utilize each portion of the Project for its intended 
purpose. At a minimum, a Certificate of Substantial Completion .is one of the requirements for 
Substantial Completion. 
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1.48 Surety: The surety company or individual which is bound by the performance 
bond and payment bonds with and for Developer and Contractor who is primarily liable and 
which surety company or individual is responsible for Contractor's acceptable performance of 
the Work under the Contract Documents and. for the payment of all debts pertaining thereto in 
accordance with Section 255.05, Florida Statutes. 

1.49 Utilities: The public or private systems on the Project site for rendering electrical 
power, light, heat, gas, water, communication, sewage systems, and the like. 

1.50 Work: The construction required by the Contract Documents, as permitted, 
including all labor necessary to produce such construction, and all materials and equipment 
incorporated or to be incorporated in such construction. 

ARTICLE2 

INTENTION OF AGREEMENT 

It is the intent of the Contract Documents to describe a functionally complete Project to 
be constructed by Developer in accordance with said Contract Documents. Any Work, materials 
or equipment that may reasonably be inferred from the Contract Documents as being required to 
produce the intended result will be supplied. When words which have a well-known technical or 
trade meaning are used to describe Work, materials or equipment, such words shall be 
interpreted in accordance with that meaning. Reference to standard specifications, manuals or 
codes of any technical society, organization or association, or to laws or regulations of any 
governmental authority, whether such reference be specific or by implication, shall mean the 
standard specification, manual, code, laws or regulations in effect at the time of the completion 
of design. Applicable laws or codes that may be changed after a permit is issued may result in an 
increase in the Contract Time or Contract Sum should additional Work be required on behalf of 
the Developer. 

ARTICLE3 

CONSTRUCTION 

3.1 Consistency with City's Comprehensive Plan and Zoning Regulations. The City 
has adopted and implemented the Comprehensive Plan. The City hereby finds and declares that 
the provisions of this Agreement dealing with the Project and the Project Site are consistent with 
the City's adopted Comprehensive Plan and Land Development Regulations, subject to all 
applicable requirements, permits and approvals. 

3.2 Historic Preservation Board Approval. 

3.2.1 The City has heretofore submitted an application to the Historic 
Preservation Board for its review of the Project, and the Historic Preservation Board has 
approved the Project. 

3.2.2 If at any time in the future it shall be necessary in connection with the 
construction, reconstruction or renovation of the Project to apply to the Historic Preservation 
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Board for its review or approval of any changes or modifications to the Premises, the City shall 
be solely responsible for making such application. 

3.3 Design of the Project. Developer shall be solely responsible for overseeing and 
directing Consultant and Design Architects in the design of the Project, and such design shall be 
substantially in accordance with the Conceptual Plan. City's prior approval of the Plans and 
Specifications for the Improvements, in its proprietary and not regulatory capacity, shall not be 
unreasonably withheld, conditioned or delayed, and shall be required for the following: (a) 
schematics, (b) design development drawings, (c) 50% construction drawings, and (d) 100% 
construction drawings. The schematics for the Improvements are complete and have been 
approved by City. The design development drawings have been conceptually approved by City 
and are attached as Exhibit "C". City shall have fifteen (1 S) business days after receipt of SO% 
construction drawings and fifteen (1 S) business days after receipt of 1 000/o construction drawings 
(collectively, the "Construction Drawings") to review and provide Developer with written notice 
of its approval or disapproval of the Construction Drawings. If the City fails to provide written 
notice to Developer of its approval or disapproval of the Construction Drawings within such time 
periods, the City shall be deemed to have approved them. If the City provides Developer with 
timely disapproval of the Construction Drawings, Developer shall cause Consultant to revise the 
Construction Drawings in accordance with the City's reasonable objections and submit revised 
Construction Drawings to the City to address the City's reasonable objections. City shall have 
the same time period to review and approve or disapprove the revised Construction Drawings as 
set forth above with respect to the original Construction Drawings. In the event the City 
disapproves the Construction Drawings, the design phase and the construction phase set forth in 
the Construction Schedule and the Contract Time shall be extended by one day for each day from 
Developer's receipt of the City's disapproval notice to the date of the City's approval of the 
revised Construction Drawings. 

3.4 Public Facilities and Concurrency. As the Project involves the creation of a 
public pedestrian open space on the existing right of way of Lincoln Road between Lenox 
Avenue and Alton Road and there is no enclosed space being constructed, there are no 
concurrency impacts on the Project. City and Developer anticipate that the Project will be served 
by those roadway transportation facilities currently in existence as provided by State, County and 
local roadways. It is also anticipated that the Project will be served by public transportation 
facilities currently in existence, including those provided by Miami-Dade County, the City, and 
other governmental entities as may presently operate public transportation services within the 
City. Sanitary sewer, solid waste, drainage, and potable water services for the proposed Project 
are expected to be those services currently in existence and owned or operated by Miami-Dade 
County, the Miami-Dade County Water and Sewer Department, and the City. The Project will 
also be serviced by any and all public facilities, as such are defined in Section 163.3221(12), 
Florida Statutes (1997), as such are described in the City's Comprehensive Plan, specifically 
including, but not limited to, those facilities described in the Infrastructure Element and Capital 
Improvements Element therein, a copy of which is available for public inspection in the offices 
of the Planning, Design and Historic Preservation Department of the City. 

3.5 Intentionally Deleted. 

3.6 Reguired Development Permits. 
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3.6.1 Developer shall, on behalf of the City, obtain the Development 
Approvals listed in the attached Exhibit "F", if applicable. Where necessary or desirable the 
City shall act as the applicant for the Development Approvals. Developer shall be responsible 
for processing all applications for the Development Approvals. Contract Administrator shall · 
reasonably assist Developer in facilitating the prompt issuance of the Development Approvals. 
In the event Developer has provided the City with all documentation necessary to obtain the 
Development Approvals and the City fails to issue all of the Development Approvals (other than 
the Certificate of Completion) prior to the end of the permit phase set forth in the Construction 
Schedule, the permit phase and the Contract Time shall be extended one day for each day from 
the end of the permit phase to the issuance of all of the Development Approvals (other than the 
Certificate of Completion). All fees due in connection with the Development Approvals shall 
either be (a) paid by the City in addition to the Cost of the Work and not as part of the Contract 
Sum, or (b) waived. 

3.6.2 There are no reservations and/or dedications ofland for public purposes 
that are proposed under the terms of this Agreement, except as expressly set forth in Section 
52.3. 

3.6.3 The failure of this Agreement to address a particular permit, condition, 
term or restriction shall not relieve Developer of the necessity of complying with the law 
governing said permitting requirements, conditions, term or restriction. 

3. 7 Proposed Permitted Development. The proposed permitted development on the 
Project Site is shown on the attached Exhibit "C". · 

ARTICLE4 

CONTRACT DOCUMENTS 

4.1 The Contract Documents shall be followed as to Work, material, and dimensions 
except when the Contract Administrator may authorize, in his reasonable discretion, in writing, 
an exception. Developer shall be entitled to a Change Order for exceptions that result in a time 
delay or extra cost. 

4.2 Dimensions given in figures are to hold preference over scaled measurements 
from the drawings; however, all discrepancies shall be decided upon by the Consultant with 
notice to Contract Administrator. Developer shall not proceed when in doubt as to ~y dimension 
or measurement but shall seek clarification from the Consultant with notice to Contract 
Administrator. 

4.3 Developer shall maintain four ( 4) copies of the Contract Documents; two (2) of 
which shall be preserved and always kept accessible at the site to the Contract Administrator or 
his/her authorized representatives. 

4.4 This Agreement incorporates by reference the Contract Documents defined in 
Section 1.1 S. In the event of a conflict in the Contract Documents, the documents for the Project 
shall have the following order of precedence, beginning with the most important: 
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1. Change Orders 
2. This Agreement and all addenda, exhibits and amendments thereto 
3. The Addendum to Alll between Developer and Contractor · 
4. The AIA All! Standard Fonn of Agreement between Owner and 

Contractor 
5. The Plans and Specifications (Approved and Permitted) 
6. Other Contract Documents 

ARTICLES 

SCOPE OF WORK 

5.1 The scope of the Work for the Project is the Work described in the Contract 
Documents and generally consists of the closure of a portion of Lincoln Road between Lenox 
Avenue and Alton Road to vehicular traffic, and the construction of a new design for the 
extension of the Lincoln Road pedestrian mall west to Alton Road. the vehicular access that 
exists between Alton Road and Lenox A venue will be removed and replaced with a new 
pedestrian plaza, extending the pedestrian portion of Lincoln Road further to the west. The new 
plaZa design will be organic in nature, characterized by, among other things, grouping mature 
cypress trees. 

5.2 Contract Administrator will provide, at a minimum, the following services: 

5.2.1 Contract Administrator sha11 inspect the Work. 

5.2.2 Contract Administrator shall have the authority to reject Work that does 
not in his reasonable opinion conform to the Contract Documents. 

5.2.3 Contract Administrator shall monitor the overall control and expediting 
of the construction of the Work to facilitate completion of the Work within the approved time 
frame and within the Contract Sum. 

5.2.4 Contract Administrator shall develop a punch list or lists of items 
requiring corrective action. 

5.2.5 Contract Administrator shall attend weekly progress meetings with the 
Developer, Consultant and Contractor to review Work progress and resolve issues relating to the 
prosecution of the Work. 

5.2.6 Contract Administrator shall instruct Developer to commence the Work 
by written instructions in the form of a Notice to Proceed issued by Contract Administrator. 

5.2.7 Contract Administrator shall initiate or approve Change Orders in 
accordance with the terms of this Agreement. 

5.2.8 Contract Administrator shall review and approve applications for 
payment and submit same to the City for payment. 
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5.3 

5.2.9 

5.2.10 

Contract Administrator shall approve or issue Field Orders. 

Contract Administrator shall review Shop Drawings. 

Consultant will provide, at a minimum, the following services: 

5.3.1 Consultant shall perform all of the architectural and engineering 
services necessary to describe, detail and design the Project in accordance with the Contract 
Documents. 

5.3.2 Consultant shall design the Project so as to comply with applicable 
codes and regulations. 

5.3.3 Consultant shall prepare the Plans and Specifications, as well as review 
and approve (or take other appropriate action upon) submittals such as Shop Drawings, product 
data and samples. 

5.3.4 Consultant shall prepare construction change directives, if necessary, 
and authorize minor changes in the construction Work as provided in the Contract Documents. 

5.3.5 Consultant shall receive and review for compliance with the Contract 
Documents all written warranties and related documents required hereby to be assembled upon 
Substantial Completion and issue certificates for payment for Work performed in compliance 
with the requirements of the Contract Documents. 

5.3.6 Consultant shall review Shop Drawing submittals prepared by the 
Contractor and its subcontractors and return to Contract Administrator for routing. 

5.3.7 Consultant shall review and/or respond to Contractor and/or City 
inquiries regarding the intent of the Contract Documents with respect to written requests for 
information, requests for Change Orders, and other communications between the Developer and 
the City requiring Consultant review. 

5.3.8 Consultant shall prepare Contract Documents clarifications to address 
clarifications regarding the intent of the Contract Documents. 

5.3.9 Consultant shall perform specialty site visits by various design 
disciplines upon request in the prosecution of the Work. 

5. 3 .I 0. Consultant shall assist Contract Administrator with the development of 
a punch list or list of items requiring corrective action. 

5.3.11 Consultant shall attend weekly progress meetings with the Developer, 
Contract Administrator, and Contractor to review Work progress and resolve issues relating to 
the prosecution of the Work. 

5.3.12 Consultant shall have the authority to order or approve deviations from 
the Contract Documents, pursuant to approved Change Orders, so long as such deviations do not 
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cause the Cost of the Work to exceed the Guaranteed Maximum Price. In the event any such 
deviations are sought, prior written approval from the Contract Administrator must be obtained. 

ARTICLE6 

CONTRACT TIME 

6.1 Time is of the essence for Developer's and Contractor's performance of the Work 
pursuant to the Contract Documents. Developer agrees to complete the Work in accordance with 
the Construction Schedule and to achieve Substantial Completion of the Work, in accordance 
with the Contract Documents, and within the Contract Time, provided the City responds timely 
to requests for information, Shop Drawings, and/or decisions and approvals required under this 
Agreement. 

6.2 Developer shall be instructed to commence the Work by written instructions in 
the form of a Notice to Proceed issued by the Contract Administrator. 

6.3 The Work shall be Substantially Completed within thirty (30) months after the 
issuance of the Notice to Proceed, as may be extended as a result of force majeure events, mutual 
agreement of the City and Developer, or by City caused delays. The Work shall be ready for 
final payment in accordance with Article 10, within forty-five (45) days from the date certified 
by Consultant as the date of Substantial Completion (the "Contract Time"). 

ARTICLE7 

DEVELOPER'S RESPONSffiiLITY 

7.1 The parties acknowledge and agree that the Developer and Contractor will be 
responsible for the construction of the Project in accordance with the terms of this Agreement. 

7.2 It is Developer's responsibility to cause Contractor to have and maintain 
appropriate certificate(s) of competency, valid for the Work to be performed and for all persons 
working on the Project for whom a certificate of competency is required. 

7.3 Until Final Completion, Developer shall be fully responsible for the performance 
of its agents and employees, Contractor and Consultant under the terms of this Agreement. Upon 
Final Completion, (i) City shall hold only Contractor, Consultant and the other subcontractors 
and subconsultants (but not Developer) responsible for the performance of this Agreement and 
any warranties arising therefrom, (ii) City shall unconditionally and irrevocably release, satisfy 
and forever discharge Developer and all of its officers, shareholders, partners, directors, 
members, managers, employees or agents of Developer, including, without limitation, Robert S. 
Wennett, Urban Investments Advisors, LLC, a Delaware limited liability company, and 
Wellspring Investments Management I, LLC, a Delaware limited liability company, ofand from 
any and all actions, causes of action, claims, demands, losses, costs and expenses, whether direct, 
contingent or consequential, liquidated or unliquidated, at law or in equity, relating to the design 
and construction of the Project, and (iii) provided fuH payment has been received by Developer, 
Developer shall unconditionally and irrevocably release, satisfy and forever discharge the City 
and any employees or agents of the City of and from any and all actions, causes of action, 
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claims, demands, losses, costs and expenses, whether direct, contingent or consequential, 
liquidated or unliquidated, at law or in equity, relating to the Project, including, but not limited to 
the design and construction of the Project. 

7.4 Developer agrees to bind specifically Contractor and Consultant, ·and require that 
Contractor and Consultant bind any and all of their respective subcontractors and subconsultants, 
to the applicable terms and conditions of this Agreement and the Contract Documents for the 
benefit of City. 

7.5 Developer shall at all times enforce strict discipline and good order among its 
Contractor, employees and consultants, and require Contractor to enforce strict discipline and 
good order among its subcontractors at the Project Site and shall not employ on the Project any 
unfit person or anyone not skilled in the Work assigned to him or her. 

7.6 Developer shall keep itself fully informed of, and shall take into account and 
comply with, all applicable state and national laws and mWiicipal ordinances and regulations in 
any manner affecting those engaged or employed in the Project, or the materials used or 
employed in the Project, or in any way affecting the conduct of the Project, and of all such orders 
and decrees of bodies or tribunals having any jurisdiction or authority over the saine and of all 
provisions required by law to be made a part of this Agreement, all of which provisions are 
hereby incorporated by reference imd made a part hereof. If any specification or contract for this 
Project is knowingly in violation of any such law, ordinance, regulation, order or decree, 
Developer shall forthwith report the same to the Contract Administrator in writing. Developer 
shall cause all of its agents and employees and Contractor and Consultant to observe and comply 
with all applicable laws, ordinances, regulations, orders and decrees. 

7. 7 In the event of a change after the date of this Agreement in any national, State, 
local or municipal laws, codes, ordinances and regulations which in any manner affects the 
Project which becomes known to the Developer or the City, Developer or the City (as applicable) 
shall advise the Consultant and Contract Administrator, in writing, and. the Consultant and/or 
Contract Administrator, may initiate a Change Order, the purpose of which shall be to bring the 
Project into compliance with all laws, ordinances, c!>des and regulations as amended or enacted. 

7.8 Developer shall pay as a Cost of the Work all applicable sales, consumer, use and 
other taxes required by law in effect at the execution of the Agreement. Developer is responsible 
for reviewing the pertinent State statutes involving State taxes and complying · with all 
requirements. Notwithstanding the foregoing, the City shall provide a City issued debit card to 
Contractor in order for Contractor to purchase materials for the Project on behalf of the City 
without the payment of sales tax. 

7.9 Developer shall contract the services of a licensed general contractor (Contractor) 
to execute the Work. 

7.10 Developer shall submit a certified, monthly application for payment prepared by 
Contractor for review/approval by the Consultant and Contract Administrator. 

7.11 Developer shall provide a location for, attend and participate in weekly 
coqstruction progress meetings with the Contract Administrator, Consultant and Contractor. 
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7.12 Developer hereby agrees to complete the Project described by the Contract 
Documents, iii accordance with the requirements and provisions of the Contract Docwnents. 

7.13 Developer agrees to meet wiih Contract Administrator or his designee at 
reasonable times and with reasonable notice. 

7.14 Prior to th~ final completion of construction services under this Agreement, there 
shall be established a record set of plans and specifications, on bond paper and on CD Rom, 
noncompressed, formatted in the latest version of AutoCAD, which shall bear the approval of 
Developer and Contract Administrator. Such approval shall be indicated by the written signature 
of both parties. In addition, prior to the commencement of construction services Wider this 
Agreement, Developer shall submit to the Contract Administrator a CPM Schedule for the 
planning and execution ofthe Construction Phase ~fthe Project. 

7.15 Developer will provide overall technical and management services to assist the 
City in maintaining schedules, establishing budgets, controlling costs, achieving quality and 
minimizing operational disruptions. 

7.16 If at any time the Developer observes or becomes aware of any fault or defect in 
the Project or of any nonconfonnance with the Contract Docwnents, Developer will notify the 
Consultant and Contract Administrator, and will direct that all reasonable steps be taken to 
correct such fault, defect or nonconformance. 

7.17 During the course of the Work, Developer shall also be responsible for causing 
Contractor to provide quality assurance of the construction Work in accordance with the 
Contract Docwnents. 

7.18 Developer shall coordinate all phases of the Work to facilitate completion of the 
Project in accordance with the established time period and estimate of construction cost. 

ARTICLES 

THE CONTRACT SUM 

8.1 The Contract Swn in the amount of $5,876,710 is the maximum amount, subject 
to additions or deletions by approved Change Orders in accordance with this Agreement, agreed 
to by the City and Developer under this Agreement to complete the Work in accordance with the 
Contract Documents (the "Guaranteed Maximum Price"). Developer will comply with all 
requirements of funding sources provided by City for construction of the Improvements. The 
City confirms that the City Commission has approved the funding of the Contract Sum and that 
City Commission approval is not required for any approved Change Orders Wider this 
Agreement, so long as the Cost of the Work does not exceed the Guaranteed Maximum Price. 

8.2 Developer shall enter into a Cost Plus with a Guaranteed Maximum Price contract 
with Contractor. At 50% Construction Drawings, Developer shall submit the costs of the 
Improvements for bids. If the bids for the proposed design of the Project exceed the Contract 
Sum, less the Developer's Fee, then Developer shall cause Consultant and Contractor to value 
engineer the Project (at their sole cost and at no cost to the City) to bring it back into budget, so 
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that the expected cost of the Improvements will not exceed the Contract Sum, less the 
Developer's Fee. Thereafter, Developer shall submit the value engineered Project to the City for 
its reasonable approval. The City shall not be deemed to have unreasonably withheld its 
approval if the value engineered Project reflects material changes to the Improvements from 
those described in the Conceptual Plan; provided however that the parties agree that the 
elimination of one of the water features and/or the substitution of an interactive water fountain 
for one of the water features shown in the Conceptual Plan and/or the reduction in size and/or 
scope of the water features shall not be deemed a reasonable basis for the City to withhold 
approval. If the City rejects the value engineered Project, and the City and Developer are 
unable to agree on a modified design of the Project or an increase in the Contract Sum and/or 
Contract Time to the extent necessary to complete the Work for such modified design within 
thirty (30) business days after the City's rejection of the value engineered Project, then either the 
City or Developer shall have the right to terminate this Agreement by delivering written notice to 
the other party within ten (I 0) business days after the end of such thirty (30) business day period. 
In the event of a termination of this Agreement in accordance with this Section, the City shall be 
responsible for the payment of the Cost of the Work incurred up to the date oftermination of this 
Agreement. 

8.3 The City shall pay the Cost of the Work, as adjusted by approved Change Orders. 
The construction contract shall limit the grounds for approved Change Orders to City requested 
Change Orders, Developer requested Change Orders approved by the City, force majeure events, 
City Building Department field inspector requirements, acts or omissions of the City, errors and 
omissions in architectural drawings and specifications, material and substantial changes in the 
Work not caused by Developer, concealed or unknown conditions, and costs due to emergencies 
incurred in taking action to prevent threatened damage, injury or loss in case of an emergency 
affecting the safety of persons and property. 

8.4 Developer shall fund approximately $162,749 over and above the Contract Suni 
for the replacement of sidewalks, curbs and gutters on the Project Site, in accordance with the 
estimated budget attached as Exhibit "G". Additionally, Developer shall match the City's 1 Y2% 
of the Contract Sum for AIPP in accordance with the terms of Section 52.1 in this Agreement. 
City acknowledges that Developer has already contributed approximately $290,000 in cash or in 
kind benefits related to the design of the Project, legal fees and costs and out of pocket expenses 
incurred by Developer, which costs shall not be applied against the Contract Sum. 

8.5 The City shall pay Developer the Contract Sum plus all approved Change Orders 
in current funds for Developer's performance of this Agreement through the date of the latest 
approved requisition. The initial Contract Sum is the schedule of values which represents the 
sum of the Cost of the Work as defined herein plus the Developer's Fee. The Contract Sum may 
be adjusted only by signed and approved Change Orders issued in accordance with the terms of 
the Contract Documents. 

8.6 Developer's and Contractor's Fee. Developer is entitled to receive the following 
fees, as set forth in the schedule of values: (a) a developer's fee in the amount of eight percent 
(8%) of the Cost of the Work as described herein; and (b) an additional fee in the amount of 
three percent (3%) of the Cost of the Work, to finance the cash flow required for Developer to 
cause the Work to be completed based on monthly billings to the City (collectively, the 
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"Developer's Fee"). Contractor's Fee shall be set forth in the schedule of values and shall not 
exceed seven percent (7%) of the Cost of the Work as described herein (the "Contractor's Fee"). 

8.7 Intentionally Deleted. 

8.8 Adjustments to the Guaranteed Maxim\un Price on account of changes in the 
Work may be determined only in accordance with the terms of this Agreement. 

8.9 In calculating adjustments to the Guaranteed Maximum Price, the terms "cost" 
and "costs" as used in the above-referenced provisions shall mean the Cost of the Work as 
defined below and the terms "fee" and "a reasonable allowance for overhead and. profit" shall 
mean the Developer's Fee as defined above. 

8.10 Cost of the Work. The term "Cost of the Work" shall mean costs necessarily 
incurred by the Developer, Contractor, Consultant or the City in the proper performance of the 
Work. Such costs shall be at rates not higher than the reasonable and customary price paid for 
similar work on Miami Beach, Florida except with prior written consent of the City. The Cost of 
the Work shall include only the items set forth in this Article 8, as follows: 

8.10.1 Wages of construction workers directly employed by the Developer or 
Contractor to perfonn the construction of the Work at the site or, with the City's written 
approval, at off-site workshops, provided such costs are not incurred as the proximate result of 
defects of deficiencies ofthe Work. 

8.10.2 Wages or salaries of the Developer's and Contractor's supervisory and 
administrative personnel when stationed at the site as included in the schedule of values shall be 
included in the Cost of the Work. 

8.10.3 Wages and salaries of the Developer's and Contractor's supervisory or 
administrative personnel engaged, at factories, workshops or on the road, in expediting the 
production or transportation of materials or equipment required for the Work, but only for that 
portion of their time required for the Work and only upon the written consent of the City. 

8.1 0.4 Costs paid or incurred by the Developer or Contractor for training, 
taxes, insurance, contributions, assessments, profit sharing, pensions and all other benefits 
required by law or collective bargaining agreements or by corporate policy and, for personnel not 
covered by such agreements, customary benefits such as sick leave, medical and health benefits, 
holidays, vacations and pensions, provided such costs are based on wages and· salaries included 
in the Cost of the Work. This amount is stipulated to be fifty-six percent (56%) of the direct 
payroll. 

8.10.5 Payments made by the Developer or Contractor to Consultant or other 
design professionals in accordance with the requirements of this Agreement, provided such costs 
are not incurred as the proximate result of defects of deficiencies in the Work. 

8.1 0.6 Costs, including transportation and stomge, of materials and equipment 
incorporated or to be incorporated in the completed construction. 
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8.1 0. 7 Costs of materials described in the preceding Section 8.6.6 in excess of 
those actually installed to allow for reasonable waste and spoilage. Unused excess materials, if 
any, shall become the City's property at the completion of the Work or, at the City's option, shall 
be sold by the Developer. Any amounts realized from such sales shall be credited to the City as 
a deduction from the Cost of the Work. 

8.10.8 Costs, including transportation and storage, installation, maintenance, 
dismantling and removal of materials, supplies, temporary facilities, machinery, equipment. and 
hand tools not customarily owned by construction workers, that are provided by the Developer or 
Contractor at the site and fuliy consumed in the performance of the Work; and cost (less salvage 
value) of such items if not fully consumed, whether sold to others or retained by the Developer 
or Contractor. Cost for items previously used by the Developer or Contractor shall mean fair 
market value. 

8.10.9 Rental charges for temporary facilities, machinery, equipment, and 
hand tools not customarily owned by construction workers that are provided by the Developer or 
Contractor at the site, whether rented from the Developer or Contractor or others, and costs of 
transportation, installation, minor repairs and replacements, dismantling and removal thereof. 
Rates and quantities of equipment rented shall be subject to the City's prior approval. Rental 
charges for equipment owned by the Developer or Contractor shall be consistent with the lesser 
of those shown in the current Associated Equipment Dealers Manual or prevailing conunercial 
rates. Rental charges from third-parties shall be at cost. Rental rates shall be inclusive of all 
charges. Lost equipment shall not be a Cost of the Work. 

8.1 0.10 Costs of removal of debris from the site including loading and dump 
charges. 

8.10.11 Costs of document reproductions, facsimile transmissions and long
distance telephone calls, postage and parcel delivery charges, telephone service at the site. 

8.10.12 That portion of the reasonable expenses of the Developer's and/or 
Contractor's personnel incurred while traveling in discharge of duties connected with the Work. 
Without prior written consent of the City, travel and living charges including per diems for 
Developer's or Contractor's personnel such as the project manager and project superintendent 
that do not reside in South Florida shall not be a Cost of the Work. 

8.10.13 Costs of materials and equipment suitably stored off the site at a 
mutually acceptable location, if approved in advance by the City. 

8.1 0.14 That portion of insurance and bond premiums that can be directly 
attributed to this Agreement. 

8.10.15 Sales, use or similar taxes imposed by a governmental authority that are 
related to the Work at the rates that are in force as of the date of the Agreement. 

8.10.16 Fees and assessments for the building pennit and for other permits, 
licenses and inspections for which the City, Developer or Contractor are required by the 
Agreement to pay. 
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8.10.17 Fees of laboratories for tests required by the Contract Documents. 

8.10.18 Royalties and license fees paid for the use of a particular design, 
process or product required by the Contract Documents; the cost of defending suits or claims for 
infringement of patent rights arising from such requirement of the Contract Documents; and 
payments made in accordance with legal judgments against the Developer or Contractor resulting 
from such suits or claims and payments of settlements made with the City's consent. 

8.10.19 Deposits lost for causes other than the Developer's or Contractor's 
negligence or failure to fulfill a specific responsibility to the City as set forth in the Contract 
Documents. 

8.10.20 Other costs incurred in the perfonnance of the Work if and to the extent 
approved in advance in writing by the City. 

8.10.21 Costs due to emergencies incurred in taking action to prevent 
threatened damage, injury or Joss in case of an emergency affecting the safety of persons and 
property. 

8.10.22 The Contractor's Fee. 

8.11 Costs Not to be Reimbursed. The Cost of the Work shall not include: 

8.11.1 Salaries and other compensation of the Developer's or Contractor's 
personnel stationed at the Developer's or Contractor's principal office or offices other than the 
site office. 

8.11.2 Expenses of the Developer's principal office and offices other than the 
site office. 

8.11.3 Overhead and general expenses not associated with the Project. 

8.11.4 Developer's or Contractor's capital expenses, including interest on the 
Developer's or Contractor's capital employed for the Work or bonding (except as set forth in 
Section 8.6 above). 

ARTICLE9 

PROGRESS PAYMENTS 

9.1 Progress Payments. 

9.1.1 Developer may make application for payment for Work completed 
during the Project at intervals of not more than once a month. The period covered by each 
application for payment shall be one calendar month ending on the last day of the month. . 

9.1.2 City agrees to pay the application for payment submitted by Developer 
covering all out of pocket costs incurred by Developer with respect to the Project within fourteen 
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(14) days after the execution of iliis Agreement Such application for payment shall be in the 
amount of$74,746.92, which shall not exceed five percent (5%) of the Contract Sum. 

9.1.3 Based upon applications for payment prepared by Contractor and 
submitted by Developer to Consultant and Contract Administrator and certificates for payment 
issued by the Consultant, (a) Contract Administrator shall have ten (10) days after it is presented 
with an application for payment to review and approve same or state in writing its reasons for 
non-approval; and (b) for approved applications for payment, the City shall make progress 
payments on account of the Contract Sum to Developer, as provided below and elsewhere in this 
Agreement, within thirty (30) days after the submittal of each such application for payment to 
Contract Administrator. 

9.1.4 With each application for payment, Developer shall submit payrolls, 
receipted invoices or invoices with check vouchers attached, and any other evidence required by 
the City, Contract Administrator or Consultant to demonstrate that cash disbursements already 
made by the Developer or Contractor on account of the Cost of the Work. 

9.1.5 Each application for payment shall be based on the most recent 
schedule of values submitted by Developer in accordance with this Agreement. The schedule of 
values shall allocate the entire Guaranteed Maximum Price among the various portions of the 
Work, except that the Developer's Fee shall be shown as a single separate item. The schedule of 
values shall be prepared in such form and supported by such data to substantiate its accuracy as 
the Consultant may reasonably require. This schedule, unless objected to by the Consultant or 
Contract Administrator, shall be used as a basis for reviewing the applications for payment 
submitted by Developer. 

9 .1. 6 Applications for payment shall show the percentage of completion of 
each portion of the Work as of the end ofthe period covered by the application for payment. The 
percentage of completion shall be the lesser of (1) the percentage of that portion of the Work 
which has actually been completed; or (2) the percentage obtained by dividing (a) the expense 
that has actually been incurred by Developer on account of that portion of the Work for which 
Developer has made or intends to make actual payment prior to the next application for payment 
by (b) the share of the Guaranteed Maximum Price allocated to that portion of the Work in the 
schedule of values. Substantiating backup including that for general conditions, vendors, rentals 
and sub-developers shall be provided to properly support each progress payment. 

9 .I. 7 Subject to other provisions of the Contract Documents, the amount of 
each progress payment shall be computed as follows: 

(a) take the total of the Cost of the Work and allocate it to each line 
item in the approved schedule of values subject to the amount not exceeding the then percent 
completion of the Work for that individual line item; 

(b) add the Developer's Fee. The Developer's Fee shall be computed 
upon the Cost of the Work at the rate stated above; and · 

(c) subtract the aggregate of previous payments made by the City. 
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9.1.8 Unless otherwise provided in this Agreement, payments shall be made 
on account of materials and equipment delivered and suitably stored at the site for subsequent 
incorporation in the Work. If approved in advance by the City, payment may similarly be made 
for materials and equipment suitably stored off the site at a location agreed upon in writing .. 
Payment for materials and equipment stored on or off the site shall be conditioned upon 
compliance by Developer and Contractor with procedures satisfactory to the City to establish the 
City's title to such materials and equipment or otherwise protect the City's interest, and shall 
include the costs of applicable insurance, storage and transportation to the site for such materials. 
and equipment stored off the site. 

9.1.9 The City may withhold payment of an application for payment to such 
extent as may be reasonably necessary to protect itself from loss on account of Defective Work. 
The City shall only withhold payment of the portion of an application for payment for which it 
claims Defective Work. The City shall provide Developer with written notice of its rejection of 
an application for payment (or a portion thereof) as a result of Defective Work within ten (10) 
days after its receipt of such application for payment, failing which, the City shall be deemed to 
have waived its right to withhold payment of such application for payment on account of 
Defective Work. Such written notice shall include the City's basis for claiming Defective Work. 
If Developer disputes the City's claim of Defective Work, such dispute sha~l be resolved pursuant 
to the terms of Article 11 in this Agreement. 

ARTICLElO 

ACCEPTANCE AND FINAL PAYMENT 

10.1 Upon receipt of written notice from Developer that the Work is ready for final 
inspection and acceptance, Consultant and Contract Administrator shall, within ten (10) days, 
make an inspection thereof. If Consultant and. Contract Administrator fmd the Work acceptable; 
that the requisite documents have been submitted and the requirements of the Contract 
Documents have been fully performed; and all conditions of the permits and regulatory agencies 
have been met, a final certificate of payment shall be issued by Consultant and approved by 
Contract Administrator, stating that the requirements of the Contract Documents have been 
performed and the Work is ready for acceptance. 

10.2 On or before issuance of the final certificate of payment, Developer shall deliver 
to Consultant: 

1 0.2.1 A fmal waiver and release, duly executed by the Developer. 

I 0.2.2 An affidavit listing the name, address and telephone number of the 
Contractor and of all subcontractors who have performed Work on the Project, with such 
subcontractors identified as to the trade involved for the Work, along with amounts paid to said 
Contractor and subcontractors in connection with the Project; 

10.2.3 Final waiver and release, duly executed by the Contractor; 

10.2.4 One (I) original set and one (I) copy set of the As-Built Drawings; 
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I 0.2.5 Assignment of all manufacturer's warranties, guarantees, City's 
manuals to the City, bound in a form acceptable to the City; and 

10.2.6 Unconditional consent of Contractor's and Developer's surety to final 
payment. 

I 0.3 If, after the Work has been Substantially Completed, full completion thereof is 
materially delayed through no fault of Developer, and Consultant and Contract Administrator so 
certify, City shall, and without terminating this Agreement, make payment of the balance due for 
that portion of the Work fully completed and accepted. Such payment shall be made under the 
terms and conditions governing final payment, except that it shall not constitute a waiver of 
claims. 

10.4 Developer's acceptance of final payment by the City shall constitute a waiver of · 
all claims by Developer against the City under this Agreement, except those previously made in 
strict accordance with the provisions of the Contract Documents and identified by Developer as 
unsettled at the time of acceptance of final payment. 

10.5 Developer's final application for payment and the Consultant's final certificate for 
payment shall constitute a representation to the City by the Developer and the Consultant, 
respectively, that all conditions precedent to Developer's entitlement to fin~! payment have been 
excused, waived or satisfied. 

10.6 The making of final payment shall not constitute a waiver of claims by the City as 
against Contractor and Consultant but not Developer for: (a) faulty or defective Work appearing 
after Consultant's final certificate for payment; (b) failure of the Work to be in strict accordance 
with the requirements of the Contract Documents discovered after completion of the Work; and 
(c) terms of all warranties required by the Contract Documents. 

ARTICLEll 

RESOLUTION OF DISPUTES 

11.1 To attempt to prevent all disputes and litigation, it is agreed by the parties hereto 
that Consultant shall first decide all questions, claims, difficulties and disputes of whatever 
nature which may arise relative to the Contract Documents and fulfillment of this Agreement as 
to the character, quality, amount and value of any Work done and materials furnished, or 
proposed to be done or furnished under or, by reason of, the Contract Documents, and 
Consultant's estimates and decisions upon all claims, questions, difficulties and disputes shall be 
conclusive subject to Developer or the City's objection to the extent provided in Section 11.2. 
Any claim, question, difficulty or dispute which cannot be resolved by mutual agreement of City 
and Developer shall be submitted to Consultant in writing within ten (10) days of the discovery 
of the occurrence. Unless a different period of time is set forth herein, Consultant shall notify 
Developer and the City in writing of the decision within ten (1 0) days from the date of the 
submission of the claim, question, difficulty or dispute, unless Consultant requires additional 
time to gather information or allow the parties to provide additional information. Any request for 
additional time shall extend the time of substantial completion as between City and Developer 
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for an equal period of time. All nontechnical administrative disputes shall be reasonably 
determined by the Contract Administrator pursuant to the time periods provided herein. During 
the pendency of any dispute and after a determination thereof, Developer and City shall act in 
good faith to mitigate any potential damages including utilization of construction schedule 
changes and alternate means of construction. 

11.2 In the event the determination of a dispute under this Article is unacceptable to 
either party hereto, the party objecting to the determination must notify the other party in writing 
within twenty-one (21) days of receipt of the written determination. The notice must state the 
basis of the objection and must be accompanied by a statement that any Contract Documents 
price adjustment claimed is the entire adjustment to which the objecting party has reason to 
believe it is entitled to as a result of the determination, if such amount is reasonably calculable at 
such time. Within sixty (60) days after receipt of written determination as provided in this 
section, the parties may participate in mediation to address all objections to any determinations 
hereunder and to attempt to avoid litigation. The mediator shall be mutually agreed upon by the 
parties. The mediation shall be non-binding. 

11.3 Pending final resolution of a claim, including mediation, unless otherwise agreed 
in writing, Developer and Contractor shall proceed diligently with performance of the Contract 
Documents and the City shall continue to make payments in accordance with the Contract 
Documents, subject to the terms of Article 9 in this Agreement. In no event shall Developer be 
required to make any payments for the Work other than the payments provided under Sections 
8.4 and 52.1 in the Agreement and any other payments set forth in this Agreement that are 
expressly provided to be part of the Cost of the Work. 

11.4 Any mediator used shall be certified in accordance with Florida law. Mediation 
will be conducted in Miami-Dade County. 

11.5 The City and Developer shall not be required to submit to arbitration any claim or 
dispute arising out of, or in connection with, this Agreement unless the City and Developer 
hereafter agree in writing to arbitrate that particular dispute. During the pendency of any 
dispute, by mediation, litigation or arbitration (if mutually agreed), provided the City has paid all 
monies due on non-disputed items, under the pay applications, Developer and Contractor shall 
carry on the Work and maintain the Construction Schedule, without prejudice to any of their 
rights, notwithstanding the pendency of any such dispute resolution proceeding, unless otherwise 
agreed by the City and Contractor in writing. 

11.6 In connection with any dispute or litigation arising out of this Agreement, the 
prevailing party shall be entitled to recover all of its reasonable attorneys' fees and costs incurred, 
including all reasonable attorneys' fees and costs for litigation in any bankmptcy proceedings and 
at all trial and appellate levels. 

11.7 The Agreement shall be governed and construed in accordance with the laws. of 
the State of Florida. The Developer and City submit to the jurisdiction and venue of the State 
and Federal Courts in and for Miami-Dade County, Florida and such courts shall have the 
authority upon proper proof to award compensatory and/or consequential damages, as may be 
appropriate. 
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ARTICLE 12 

[TillS ARTICLE LEFT INTENTIONALLY BLANK] 

ARTICLE 13 

[THIS ARTICLE LEFT INTENTIONALLY BLANK) 

ARTICLE14 

[TillS ARTICLE LEFT INTENTIONALLy BLANK) 

ARTICLE IS 

SECURITY 

Developer shall cause Contractor to protect the Work, stored products and construction 
equipment from theft and vandalism, and to protect the Project Site from entry by unauthorized 
persons. 

ARTICLE 16 

INSPECTION OF PROJECT 

16.1 The Contract Administrator or designee shall at all times have access to the 
Project, and Developer shall provide proper facilities for such access, and such access shall be in 
accordance with the visitor's rules. 

16.1.1 Should the Contract Documents, instructions, any laws, ordinances, or 
any public authority require any Work for the Project to be specially tested or approved, 
Developer shall give to the Contract Administrator timely notice of readiness of the Work for 
inspection. If the testing or approval is to be made by an authority other than City, timely notice 
shall be given of the date fixed for such testing. Inspections shall be made promptly, and, where 
practicable, at the source of supply. Within a reasonable time from execution of this Agreement, 
City shall provide a letter listing the areas of Work the City will inspect. If defined Work for the 
Project should be covered up without required inspection/approval, it must, if required by the 
Contract Administrator, be uncovered for examination and properly restored at Developer's 
expense. 

16.1.2 Reexamination and. retesting of any Work for the Project may be 
reasonably ordered by the Contract Administrator; and if so ordered, Developer shall cause such 
Work to be uncovered by Contractor. If such Work is found to be in accordance with the 
Contract Documents, the City shall pay the cost of reexamination, retesting and replacement. If 
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such Work is not in accordance with the Contract Documents, Developer shall cause Contractor 
to pay such cost. 

16.2 The payment of any compensation, regardless of its character or fonn, or the 
giving of any gratuity or the granting of any valuable favor by Developer to any inspector other 
than its consultant", is forbidden, and any such act on the part of Developer will constitute a 
breach of this Agreement. 

ARTICLEJ7 

SUPERINTENDENCE AND SUPERVISION 

17.1 The orders of the City are to be given through the Contract Administrator, whose . 
instructions are to be strictly and promptly followed in every case, provided that they are in 
accordance with this Agreement. Developer shall cause Contractor to keep on the Project during 
its progress a competent supervisor, and any necessary assistants. 

17.2 Developer shall prepare, or cause its Contractor or other designated Contract 
Administrator or Contract Administrator representative to prepare, on a daily basis, and keep on 
the Project site, a bound Jog setting forth at a minimum, for each day: the weather conditions and 
how any weather conditions affected progress of the Work, Work perfonned, equipment utilized 
for the Work, any idle equipment and reasons for idleness, visitors to the Project site, labor 
utilized for the Work, and any materials delivered to the Project Site. The daily bound log shall 
be available for inspection by the Contract Administrator or designee at all times during the 
Project. 

17.3 If Contractor or Consultant, in the course of the Project, finds any discrepancy 
between the Contract Documents and the physical conditions of the site, or any errors or 
omissions in the Contract Documents including the Plans and Specifications and notifies 
Developer of such discrepancy, it shall be a Developer duty to immediately inform the Contract 
Administrator, in writing; and Contract Administrator will promptly verify the same. 

17.4 Developer shall coordinate, supervise and direct the Project competently and 
efficiently, devoting such attention thereto and applying such skills and ·expertise as may be 
necessary to perform the Project in accordance with the Contract Documents. Developer shall 
cause Contractor to be responsible for the means, methods, techniques, safety, sequences and 
procedures of construction. Developer shall cause Contractor to give efficient supervision to the 
Work, using Developer's and Contractor's best skill, attention, and judgment. 

ARTICLE 18 

CITY'S RIGHT TO TERMINATE AGREEMENT 

18.1 If Developer (a) fails to cause Contractor to begin the construction of the Project 
within the time specified, or (b) fails to cause Contractor to perform the Project with sufficient 
workers and equipment or with sufficient materials to insure· the prompt completion of the 
Project, in accordance with the Contract DocumentS and schedules, within the Contract Time, or 
(c) fails to cause Contractor to perfonn the Work suitably and without defects, or {d) 
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discontinues the prosecution of the Project, except for excused delays in accordance with this 
Agreement, or (e) becomes insolvent or be declared bankrupt, or commits any act of bankruptcy 
or insolvency, or (f) makes an assignment for the benefit of creditors, or (g) shall not carry on the 
Project in accordance with the Contract Documents, the City shall give notice in writing to 
Developer and the surety of such delay, neglect or default, specifying the same. If Developer, 
within a period often (10) days after such notice, shall not proceed to commence to rectify such 
complaint in accordance therewith and thereafter diligently pursue the resolution of such 
complaint, then the City may, upon written certificate from the Contract Administrator of the fact 
of such delay, neglect or default and Developer's failure to comply with such notice: (i) 
terminate the services of Developer under this Agreement, exclude Developer and Contractor 
from site and take the prosecution of the Project out ofthe hands of Developer and Contractor, as 
appropriate. In such case, Developer shall not be entitled to receive any further payment until 
the Project is finished. In addition, the City may (ii) enter into an agreement for the completion 
of the Project according to the terms and provisions of the Contract Documents or use such other 
methods as in its opinion shall be required for the completion of the Project in an acceptable 
manner. Developer hereby collaterally assigns its rights under the Contract Documents to the 
City so that upon termination of this Agreement by the City in accordance with the terms of this 
paragraph, the assignment of the Contract Documents shall automatically become effective. 
Notwithstanding the assignment of the Contract Documents automatically becoming effective, 
Developer agrees, upon request of the City, to execute such documentation as may be reasonably 
necessary in order to effectuate such assignment; and/or (iii) sue Developer for the damages, 
costs and charges incurred by the City which shall be deducted from any monies due or which 
may become due to said Developer Actions will be instituted to recover on the posted bonds. 

18.2 Upon receipt of a notice of termination pursuant to Sections 18.1 above, 
Developer shall promptly discontinue all affected Work unless the notice of termination directs 
otherwise and deliver to the City within seven (7) days of termination all data, drawings, 
specifications, reports, estimates, summaries and such other information as may have been 
required by the Contract Documents whether completed or in process. Compensation shall be 
withheld until all documents are provided to the City pursuant to this Article. 

ARTICLE 19 

DEVELOPER'S RIGHT TO STOP·WORK OR TERMINATE CONTRACT 

Should Contract Administrator fail to review and approve or state in writing reasons for 
non-approval of any application for payment within ten (10) days after it is presented, or if the 
City fails either to pay Developer within thirty (30) days after presentation of such application 
for payment to Contract Administrator, or to notify Developer in writing of any objection to the 
application for payment, then Developer may, give written notice to the City, thiough Contract 
Administrator, of such delay, neglect or default, specifying the same. If City or Contract 
Administrator (where applicable), within a period of seven (7) days after such notice shall not 
remedy the delay, neglect, or default upon which the notice is based, then Developer may stop 
Work or terminate this Agreement and recover from the City payment for all Work executed and 
reasonable expenses sustained therein plus reasonable termination expenses. 
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ARTICLE20 

"OR EQUAL" CLAUSE 

20.1 Whenever a material, article or piece of equipment is identified in the Contract 
Documents including drawings (plans) and specifications by reference to manufacturers' or 
vendors' names, trade names, catalog numbers, or otherwise, it is intended merely to establish a 
standard, and, unless it is followed by words indicating that "no substitution is. permitted," any 
material, article, or equipment of other manufacturers and vendors which will perform or serve 
the requirements of the general design will be considered equally acceptable provided the 
material, article or equipment so proposed is, in the opinion of the Consultant and Contract 
Administrator: 

20.1.1 At least equal in quality, durability, appearance, strength and design; 

20.1.2 Perfonns at least equally the function imposed in the general design for 
the Project; 

20.1.3 Conforms substantially, even with deviations, to the detailed 
requirements for the items as indicated by the Contract Documents; and 

20.1.4 Carries the same guaranty or warranty of the specified equipment. 

All substitution requests will be made via written request which shall be attached to a 
Shop Drawing and/or Change Order which shall be attached to a detailed description of the 
specified item and a detailed description of the proposed substitution. A comparison letter 
itemizing all deviations from specified items must be included for the Consultant and Contract 
Administrator to properly evaluate substitution. Failure to provide the deviation comparison 
sheet shall automatically deny the request. 

Any changes, inclusive of design changes, made necessary to accommodate substituted 
equipment under this paragraph shall be at the expense of Developer, Contractor or subcontractor 
responsible for the Work item. · 

20.2 Contract Administrator's written consent will be required as to acceptability, and 
no substitute will be ordered, installed or utilized without Consultant and Contract 
Administrator's prior written acceptance which will be evidenced by either a Change Order or an 
accepted Shop Drawing. City may require Developer to cause Contractor to furnish at 
Contractor's expense a special performance guarantee or other surety with respect to any 
substitute. 

ARTICLE21 

PLANS AND SPECIFICATIONS 

All plans, general and detail~ are to be deemed a part of this Agreement, and the Plans 
and Specifications are to be considered together, and are intended to be mutually 
complementary, so that any Work shown on the Plans, though not specified in the Specifications, 
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and any Work specified in the Specifications though not shown on the Plans, is to be executed by 
Developer as part of this Agreement. Figured dimensions are to prevail over scale. All things 
which in the opinion of the Contract Administrator may reasonably be inferred from this 
Agreement and Plans as developed by Consultant and mutually agreed upon and approved by 
Developer and City for the Project, are to be executed by Developer under the terms of the 
Agreement; and the Consultant shall determine whether the detailed Plans conform to the 
Contract Documents, except as may be otherwise determined by the Contract Administrator. In 
the event the Work requested under this Section expands the scope of the Project, Developer may 
seek a Change Order pursuant to Article 38. 

ARTICLE22 

CONTRACTOR TO CHECK DRAWINGS AND DATA 

Developer shall cause Contractor to take measurements and verify all dimensions, 
conditions, quantities and details shown on the drawings, schedules, or other data. Failure to 
discover or correct errors, conflicts or discrepancies shall not relieve Contractor of full 
responsibility for unsatisfactory Work, faulty construction, or improper operation resulting 
therefrom nor from rectifYing such condition at Contractor's own expense. Contractor will not be 
allowed to take advantage of any error or omissions. 

ARTICLE23 

DIFFERING SITE CONDITIONS 

In the event that during the course of the Work Contractor encounters subsurface or 
concealed conditions at the Project Site which differ materially from those shown on the 
Contract Documents and from those ordinarily encountered and generally recognized as inherent 
in Work of the character called for in the Contract Documents, or unknown physical conditions 
of the Project Site, of an unusual nature, which differ materially from that ordinarily encountered 
and generally recognized as inherent in Work of the character called for in the Contract 
Documents and Contractor notifies Developer of such conditions, Developer shall notify or 
cause Contractor, without disturbing the conditions and before performing any Work affected by 
such conditions, to, within twenty-four (24) hours of their discovery, notify Contract 
Administrator and Consultant in writing of the existence of the aforesaid conditions. Consultant 
and Contract Administrator shall, within two (2) business days after receipt of Contractor's 
and/or Developer's written notice, investigate the site conditions so identified. If, in the opinion 
of Consultant and Contract Administrator, the conditions do materially so differ and cause an 
increase or decrease in Developer's cost of, or the time required for, the performance of any part 
of the Work, whether or not charged as a result of the conditions, Consultant and Contract 
Administrator shall recommend an equitable adjustment to the Contract Sum, or the Contract 
Time, or both. If City and Developer cannot agree on an adjustment in the Contract Sum or 
Contract Time, the adjustment shall be referred for determination in accordance with the 
provisions of Article 11. Should Consultant and Contract Administrator determine that the 
conditions of the Project Site are not so materially different to justify a change in the terms of the 
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Contract Documents, Consultant shall so notify City and Developer in writing, stating the 
reasons, and such determination shall be final and binding upon the parties hereto. 

No request by Developer for an equitable adjustment to the Contract Sum and/or Contract 
Time under this provision shall be allowed unless Developer has given written notice. No 
request for an equitable adjustment or change to the Contract Sum or Contract Time for differing . 
site conditions shall be allowed if made after the date certified by Consu1tant as the date of 
Substantial Completion. 

ARTICLE24 

WARRANTY 

Developer shall require that Contractor warrant to the City in the Contract Documents 
that all materials and equipment furnished for the Project will be new unless otherwise specified 
and that all Work for the Project will be of good quality, free ·from faults and defects and in 
conformance with the Contract Documents. The standard of quality shall be at least that 
employed by similarly qualified Contractor's that are duly qualified and licensed to perform 
similar projects. If materials or equipment is improperly stored and becomes altered as a result of 
such improper storage, Developer shall cause Contractor to replace said materials with new 
materials at no additional cost. Developer shall cause Contractor to be responsible for proper 
storage and safeguarding of all materials. If required by the Contract Administrator, Developer . 
shall cause Contractor shall furnish satisfactory evidence as to the kind and quality of materials 
and equipment. The warranty requirements set forth in the Contract Doctiments as herein defined 
shall govern warranty terms and conditions for all warranty items expressed or implied. The 
Contractor's warranty period under this Article shall be one (1) year from the date of Substantial 
Completion of each portion of the Project. However, this Section shall not abridge the times or 
impede the rights and remedies afforded the City against other entities or persons under this 
Agreement, or by law. 

ARTICLE25 

SUPPLEMENTARY DRAWINGS 

25.1 When, in the opinion of Consultant, it becomes necessary to explain more fully 
· the Work to be done, or to illustrate the Project further to show any changes which may be 

required, supplementary drawings, with specifications pertaining thereto, will be prepared by the 
Consultant. 

25.2 The supplementary drawings shall be binding upon Developer with the same 
force as the Contract Documents. Where such supplementary drawings require. either less or 
more than the estimated quantities of Work, appropriate adjustments shall be made pursuant to 
Change Order. 
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----------------------------------------------------------, 

ARTICLE26 

(THIS ARTICLE LEFT INTENTIONALLY BLANK) 

ARTICLE27 

GENERAL WORKMANSHIP 

27.1 Articles, materials, and equipment specified or shown on drawings shall be new 
and shall be applied, installed, connected, erected, used, cleaned, and conditioned for proper 
forming, as per the manufacturer's directions. Contractor shall, if required, furnish satisfactory . 
evidence as to kind and quality of the materials. Should materials arrive to the jobsite new and be 
improperly stored and deteriorate from new condition, the materials shall be replaced at no 
additional cost to City. · 

27.2 Developer shall cause Contractor to apply, install, connect, and erect 
manufactured items or materials according to recommendations of manufacturer when such 
recommendations are not in conflict with the Contract Documents. If there is conflict between 
manufacturer recommendations and the Contract Documents, Consultant and Contract 
Administrator shall be notified and participate in the corrective actions. 

ARTICLE28 

DEFECfiVE WORK 

28.1 Consultant and/or Contract Administrator shall have the authority to reject or 
disapprove Work for the Project which Consultant and/or Contract Administrator reasonably 
finds to be defective. If required by Consultant and/or Contract Administrator, Developer shall 
cause Contractor to promptly either, as directed, correct all Defective Work or remove it from 
the Project site and replace it with non-Defective Work. In the event it is determined that City 
was correct in its order, Developer and/or Contractor shall bear all costs of such removal or 
correction. 

28.2 If, within one (1) year after Substantial Completion, any Work is found to be 
defective or not in accordance with the Contract Documents, Contractor shall correct it promptly 
iil accordance with the its warranties and without cost to City after receipt of written notice from 
City to do so unless City has given Contractor a written acceptance of such conditions. Nothing 
contained herein shall be construed to establish a period of limitation with respect to any other 
obligation which Contractor might have under the applicable State law. 

28 .3 Prior to ·Substantial Completion, should Developer fail to cause Contractor to 
remove or correct any Defective Work performed for the Project or to rnake any necessary 
repairs in an acceptable manner and in accordance with the requirements of this Agreement 
within a reasonable time, indicated in writing, City shall have the authority to cause the 
unacceptable or Defective Work to be removed or corrected, or make such repairs as may be 
reasonably necessary to be made at Developer's or Contractor's expense. Continued failure or 
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refusal on the part of Developer to cause Contractor to make any or all necessary repairs 
promptly, fully, and in acceptable manner shall be sufficient cause for City to declare this 
Agreement forfeited, in which case City, at its option, may purchase materials, tools, and 
equipment and employ labor or may contract with any other individual, firm or corporation, or 
may proceed with its own forces to perform the Work. All costs and expenses reasonably 
incurred thereby shall be charged against Developer or Contractor. 

28.4 Failure to reject any Defective Work or material shall not in any way prevent later 
rejection when such defect is discovered or obligate City to final acceptance. 

28.5 Upon Final Completion, City agrees to look solely to the Contractor, Consultant 
or both, but not the Developer, to perform any and all to repair or correct any and all Work 
considered or determined by the City to be non-conforming or defective or otherwise in breach 
of any warranty. 

28.6 Upon Final Completion, the City shall become solely responsible and liable for 
the operation, security, maintenance, heat, utilities, damage to the Work, and insurance. The 
failure to include any items of corrective Work on such list does not alter the responsibility of 
Contractor to complete all of the Work in accordance with the Contract Documents. Warranties 
from Contractor required by the Contract Documents shall commence on the date of Final 
Completion of the Work or designated portion thereof unless otherwise provided in the 
Certificate of Completion. 

ARTICLE29 

SUBCONTRACTS 

29.1 Until Final Completion, Developer shall be fully responsible for the perfonnance 
of its agents and employees, and Contractor and Consultant under the terms of this Agreement. 
Until Final Completion, nothing in the Contract Documents shall create any contractual 
relationship between any subcontractor and City or any obligation on the part of City to pay or to 
see the payment of any monies due any subcontractor. City or Developer may furnish to any 
Contractor, subcontractor, subconsultant evidence of amounts paid to Developer on accoWlt of 
specific Work performed. 

29.2 Developer agrees to bind specifically Contractor and require that Contractor bind 
every subcontractor and subconsultant to the applicable terms and conditions of the Contract 
Documents for the benefit of City. 

29.3 · Upon the occurrence of Final Completion and thereafter, as a third-party 
beneficiary of the Contract Documents and all warranties thereunder, City shall be deemed to be 
in a direct contractual relationship with the Contractor such that the Contractor shall be liable to 
the City to the same extent that Contractor is liable and responsible to the Developer for the acts 
and omissions of itself and all of its subcontractors, sub-subcontractors, materialman and 
laborers employed by the Contractor. 
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ARTICLE30 

ENVIRONMENTAL MATTERS 

The City is responsible as a Cost of the Work pursuant to an approved Change Order for 
any required environmental remediation within the Project Site. Developer shall be responsible 
as a Cost of the Work pursuant to an approved Change Order for conducting environmental due 
diligence prior to construction to assess the environmental site conditions and subsequent 
remediation needs, if applicable. 

ARTICLE31 

USE OF COMPLETED PORTIONS 

31.1 City shall have the right at its sole option to take possession of and use any 
completed or partially completed portions of the Project. Such possession and use shall not be 
deemed an acceptance of any of the Work not completed in accordance with the Contract 
Documents. If such possession and use increases the cost of or delays the Work, Developer shall 
be entitled to reasonable extra compensation, or reasonable extension of time or both, as 
recommended by Consultant and approved by City. 

31.2 In the event City takes possession of any completed or partially completed 
portions of the Project, the following shall occur: 

31.2.1 City shall give notice to Developer in writing at least thirty (30) days 
prior to City's intended occupancy of a designated area. 

31.2.2 Developer shall complete to the point of Substantial Completion the 
designated area and request inspection and issuance· of a Certificate of Substantial Completion 
from Consultant. 

31.2.3 Upon Consultant's issuance of a Certificate of Substantial Completion, 
City will assume full responsibility for maintenance, utilities, subsequent damages of City and 
public, adjustment of insurance coverage's and start of warranty for the occupied area 

31.2.4 Developer shall complete all items noted on the Certificate of 
Substantial Completion within the time specified by Consultant on the Certificate of Substantial 
Completion, as soon as possible and request final inspection and final acceptance of the portion 
of the Work occupied. Upon completion of final inspection and receipt of an application for 
final payment, Consultant shall issue a final certificate of payment relative to the occupied area. 

31.2.5 If City finds it necessary to occupy or use a portion or portions of the 
Work prior to Substantial Completion thereof, such occupancy or use shall not commence prior 
to a time mutually agreed upon by City and Developer and to which the insurance company or 
companies providing the property insurance have consented by endorsement to the policy or 
policies. Insurance on the unoccupied or unused portion or portions shall not be canceled or 
lapsed on account of such partial occupancy or use. Consent of Developer and of the insurance 
company or companies to such occupancy or use shall not be unreasonably withheld. 
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ARTICLE32 

CONSTRUCTION AREA 

32.1 Developer and Contractor shall use areas approved by the Contract Administrator 
for deliveries and personnel. 

32.2 To provide for maximum safety and secwity, Contractor shall erect and maintain 
all necessary barricades, and any other temporary walls and structures as required, and· boarding 
or fencing to protect life and property dwing the period of construction .. 

32.3 Construction staging for the Project will be confined to the Project Site, thereby 
not impacting adjacent commercial areas. Developer shall develop a plan for construction 
staging in order for access to the adjacent commercial areas to be continually maintained with· 
only minimal disruptions. Such plan shall be subject to City's prior approval which shall not be 
unreasonably withheld, conditioned or delayed. 

ARTICLE33 

LANDS FOR WORK 

City shall provide as indicated in the Contract Documents, the lands upon which the 
Project is to be performed, rights-of-way and easements for access thereto and such other lands 
as are designated for the use of Developer. No claim for damages or other claim other than for an 
increase in the Contract Sum or Contract Time shall be made or asserted agairist City by reason 
of any delay arising as a result of any failure of City to provide such lands on the date needed by 
Developer. The provisions of Article 41 shall apply herein. 

ARTICLE34 

LEGAL RESTRICTIONS 

Developer shall conform to all applicable laws, regulations, or ordinances with regard to 
labor employed, hours of Work and Developer's general operations. 

ARTICLE35 

DAMAGE TO EXISTING FACILITIES, EQUIPMENT OR UTILITIES 

3 5 .I The City shall provide Developer with the documents, including, without 
limitation, a sonai study of all existing underground facilities, equipment and utilities within the 
Project Site, identified on the attached Exhibit "H" (collectively, the "Documents") within ten 
( 1 0) days after the date of this Agreement. 

35.2 The City shall, prior to commencement of the Work, identify to Developer any 
and all existing utilities and other underground facilities, equipment, or utilities at City's sole cost 
and expense. Developer and C<?ntractor shall be responsible to preserve all existing utilities 
identified in the Documents. If a utility conflict is encountered which was not identified in the 
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Documents, Consultant or Developer shall be responsible for giving sufficient notice to the 
owners of the utilities so that the City may make the necessary adjustments. Any time delay or 
cost incurred will be the responsibility of the City and shall increase the Contract Time and 
Contract Sum through an approved Change Order. City, as a Cost of the Work through a Change 
Order, shall relocate any underground utilities existing as of the date of this Agreement on the 
Project Site, if necessary, that were not identified by City to Developer in the Documents. 

35.3 Developer shall cause Contractor to exercise care and take all precautions during 
excavation and construction operations to prevent damage to any existing facilities, equipment, 
or utilities. Any damage caused by Contractor shall be reported immediately to the Contract 
Administrator and such Work shall be repaired and/or replaced by Contractor in a manner 
approved by City. In the event Contractor damages underground facilities, equipment, or 
utilities that were identified by City in the Documents, then all costs to repair and/or replace any 
damage to existing facilities, equipment, or utilities, shall be the sole responsibility of 
Contractor, and such repair or replacement shall be performed expeditiously without cost to City. 
In the event Contractor damages underground facilities, equipment, or utilities that ·were not 
identified by City in the Documents, then all costs to repair and/or replace any damage to 
existing facilities, equipment, or utilities, shall be the sole responsibility of City, and such repair 
or replacement shall be performed expeditiously at the expense of the City as a Cost ofthe Work 
through a Change Order. 

35.4 Developer shall cause Contractor to provide that type of required protection for 
finished Work at all times and protect adjacent Work during cleaning operations, and make good 
any damage resulting from neglect of this precaution. . 

35.5 Protection of Work shall include protecting of Work ~t is factory finished, 
during transportation, storage, during and after installation. Where applicable and as required, 
Developer shall cause Contractor to close off spaces of areas where certain Work has been 
completed to protect it from any damages caused by others during their operations. 

35.6 To all applicable sections where preparatory Work is part of Work thereon, 
Developer shall cause Contractor to carefully examine surfaces over which finished Work is to 
be installed, laid or applied, before commencing with the Work. Developer shall not allow 
Contractor to proceed with said Work until defective surfaces on which Work is to be applied are' 
corrected satisfactorily to the Contract Administrator. Commencement of Work shall be 
considered acceptance of surfaces and conditions. 

ARTICLE36 

CONTINUING THE WORK 

Provided City is current in its payments under this Agreement, Developer and Contractor 
shall carry on the Work and adhere to the Construction Schedule during all disputes or 
disagreements with City, including disputes or disagreements concerning a request for a Change 
Order, a request for a change in the Contract Sum or Contract Time. Provided City is current in 
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its payments under this Agreement, the Work shall not be delayed or postponed pending 
resolution of any disputes or disagreements. 

ARTICLE37 

FIELD ORDERS AND SUPPLEMENTAL INSTRUCTIONS 

3 7 .I The Contract Administrator shall have the right to approve and issue Field Orders 
(subject to Developer's approval) setting forth written interpretations of the intent of the Contract 
DoclUTients and ordering minor changes in Contract DoclUTients execution, providing the Field 
Order involves no change in the Contract SlUll or the Contract Time. 

37.2 The Contract Administrator shall have the right to approve and issue to Developer 
reasonable supplemental instructions to Developer setting forth written orders, instructions, or 
interpretations concerning the Agreement or its performance, provided they lll!lke no material 
changes in Contract Documents execution and involve no change in the Contract Slill1 or the 
Contract Time. 

ARTICLE38 

CHANGE ORDERS (CHANGES IN QUANTITIES OF WORK) 

38.1 Changes in the quantity or character of Work Within the scope of this Project 
which are not properly the subject of Field Orders or supplemental instructions, to include all 
changes resulting in changes in the Contract SlUll or the Contract Time, shall be authorized only 
by Change Orders approved by the Contract Administrator and Developer. 

38.2 Developer shall not start Work on any alteration requiring an increase in price or 
extension of time for completion until a Change Order setting forth the adjustments is approved 
in writing by the Contract Administrator and Developer, except for the provisions of Section. 
38.3, which governs disputed Change Order items. 

38.3 In the event satisfactory adjustment cannot be reached for any item requiring a 
Change Order, the City reserves the right, at its own option, to either terminate the Agreement as 
it applies solely to the items in question and make such arrangements as may be deemed 
necessary to complete the item in question. Provided, however, if the arrangements made by the 
City to complete the item in question would delay Final Completion of the· Work or result in 
additional expense to Developer, then the City shall either {1) issue a Change Order for such 
additional cost or time extension or (2) postpone the City's proposed work until after Final 
Completion of the Work or (3) submit the matter in dispute for resolution as set forth in Article 
11 herein. During the pendency of the dispute resolution, Developer shall proceed with the Work 
set forth within the Change Order on a time and materials basis, which Developer shall 
adequately document pending final resolution of such dispute(s). 

38.4 On approval of any Change Order increasing the price, Developer shall direct 
Contractor to ensure that the applicable Performance and Payment Bonds, to the . extent 
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applicable under the provisions of Article 51 hereof, are each increased so that it reflects the total 
amount of the Project as increased. 

38.5 Proposed Change Orders shall be prepared by the Contractor and submitted by 
Developer to Contract Administrator for approval. 

ARTICLE39 

VALUE OF CHANGE ORDER WORK 

In the event the City initiates a Change Order for Work to be performed or eliminated 
from the Contract Documents by Developer, Developer shall use its best efforts to negotiate with 
the Contractor for the most cost effective pricing with respect to a determination of the change in 
the Contract Sum, if any, or the amount of the time extension or reduction, if any, necessitated 
by the Change Order. The cost quoted by the Contractor for Change Orders shall be within 
standard industry rates and shall be submitted with a breakdown of labor, material, overhead and 
profit subtotal amounts. Combined overhead and profit for Developer directed Change Orders 
shall be ten percent (10%); Contractor and subcontractors shall be entitled to markup of ten 
percent (10'yo) overhead and five percent (5%) profit; 

ARTICLE40 

CHANGE OF CONTRACT TIME OR CONTRACT SUM 

40.1 The Contract Time set forth in Article 6 or the Contract Sum may only be 
changed by a Change Order. Any claim for an extension of the Contract Time or for an increase 
in the Contract Sum shall be based on written notice delivered by the party making the claim to 
the Contract Administrator promptly (but in no event later than forty-five (45) days) after the 
occurrence of the event giving rise to the claim and stating the general nature of the claim. 
Notice of the extent of the claim with supporting data shall be delivered within such forty-five 
( 45) day period (unless Contract Administrator allows, in writing, an additional period of time to 
ascertain more accurate data in support of the claim). All claims for adjustment in the Contract 
Time or for an increase in the Contract Sum shall be decided by the Contract Administrator 
pursuant to the terms of Article 11 in this Agreement. No claim for an adjustment in the 
Contract Time or for an increase in the Contract Sum will be valid if not submitted in strict 
accordance with the requirements of this Article. 

40.2 The Contract Time will be extended in an amount equal to time lost due to days 
beyond the control of and through no fault or negligence of Developer if a claim is made 
therefore as provided-herein. Such delays shall include, but not be limited to, acts or neglect by 
City, or by any employee of City, or any separate Contractor or consultant employed by City, 
fires, floods, labor disputes, epidemics, abnormal weather conditions or acts of God. 
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ARTICLE41 

NO DAMAGES FOR DELAY 

NO CLAIM FOR DAMAGES OR ANY CLAIM OTHER THAN FOR AN 
EXTENSION OF CONTRACT TIME OR AN INCREASE IN THE CONTRACT SUM SHALL 
BE MADE OR ASSERTED AGAINST THE CITY BY REASON OF ANY DELAYS. 
DEVELOPER SHALL NOT BE ENTITLED TO PAYMENT OF COMPENSATION OF ANY 
KIND FROM THE CITY FOR DIRECT, INDIRECT, CONSEQUENTIAL OR OTHER 
COSTS, EXPENSES OR DAMAGES, INCLUDING, BUT NOT LIMITED TO, COSTS OF 
ACCELERATION OR INEFFICIENCY, RESULTING FROM ANY DELAYS, EXCEPT IN 
THE EVENT THAT SUCH DELAYS ARE DUE TO FRAUD, BAD FAITH, ACTIVE 
INTERFERENCE OR THE FAILURE TO TIMELY ACT BY THE CITY. OTHERWISE, 
DEVELOPER SHALL BE ENTITLED ONLY TO EXTENSIONS OF THE CONTRACT TIME 
OR AN INCREASE IN THE CONTRACT SUM AS ITS SOLE AND EXCLUSIVE REMEDY 
FOR SUCH DELAYS. DEVELOPER SHALL SPECIFICALLY INCLUDE THIS 
PROVISION IN ITS AGREEMENT WITH CONTRACTOR. 

ARTICLE42 

SUBSTANTIAL COMPLETION 

When Developer considers that the Work, or a portion thereof designated by the City, 
pursuant to Article 31 hereof, has reached Substantial Completion, Developer shall so notify 
Contract Administrator and Consultant in writing. Contract Administrator and Consultant shall 
then promptly inspect the Work. When Contract Administrator and Consultant, on the basis of 
such an inspection, determine that the Work or designated portion thereof is Substantially 
Complete, Consultant will then prepare a Certificate of Substantial Completion which shall 
establish the Date of Substantial Completion and shall list all Work yet t9 be completed to satisfy 
the requirements of the Contract Documents for Final Completion. The Certificate of Substantial 
Completion shall be subject to Contract Administrator's reasonable approval and shall be 
submitted to City through the Contract Administrator and Developer for their written acceptance 
of the responsibilities assigned to them in such Certificate. 

ARTICLE43 

SHOP DRAWINGS AND SCHEDULE OF VALUES 

43.1 Developer shall submit Shop Drawings from Contractor for all equipment, 
apparatus, machinery, fixtures, piping, wiring, fabricated structures and manufactured articles. 
The purpose of a Shop Drawing is to show the suitability, efficiency, technique of manufacture, 
installation requirements, details of the item and evidence of its compliance or noncompliance 
with the Contract Documents. 

43.2 Developer shall promptly request of Contractor Shop Drawings from the various 
manufacturers, fabricators, and suppliers. 
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43.3 To the extent Shop Drawings are required by the Consultant or industry custom 
and standards would contemplate the preparation of Shop Drawings for certain items of the 
Work, subcontractors and/or materialmen shall be required by contract to submit Shop Drawings. 
Consultant shall thoroughly review and check the Shop Drawings and each and every copy shall 
show Consultant's approval thereon. 

43.4 If the Shop Drawings show or indicate departures from the Contract Documents 
requirements, Developer shall cause Contractor to make specific mention thereof in its Shop 
Drawing submittal and a separate letter. Failure to point out such departures shall not relieve 
Contractor from its responsibility to comply with the Contract Documents. Contract 
Administrator shall determine acceptability of change and in considering said change, may 
require data, technical comparisons, cost comparisons, quality comparisons and/or calculations 
to determine the equality of deviations. Contract Administrator is not obligated to accept 
deviations. 

43.5 No Work called for by Shop Drawings shall he done until the said Drawings have 
been furnished to and accepted by the Contract Administrator or his designee. Contract 
Administrator shall respond to Shop Drawings pre-approved by Consultant with objections or 
acceptance within te~ (I 0) days of receipt. Acceptance is for design intent only and shall not 
relieve Contractor and Consultant from responsibility for fit, form, function, quantity or for 
errors or omissions of any sort on the Shop Drawings. 

43.6 No acceptance will be given to partial submittal of Shop Drawings for items 
which interconnect and/or are interdependent. It is Developer's responsibility to assemble the 
Shop Drawings prepared by Contractor for all such interconnecting and/or independent items, 
check them and then make one submittal to the Contract Administrator along with Consultant's 
comments as to compliance, noncompliance, or features requiring special attention. 

43.7 If catalog sheets or prints of manufacturers' standard drawings are submitted as 
Shop Drawings, any additional information or changes on such drawings shall be typewritten or 
lettered in ink. Catalog sheet with multiple options shall be highlighted to depict specific 
pertinent data including options. 

43.8 Developer shall submit to Contract Administrator six (6) copies. Resubmissions 
of Shop Drawings shall be made in the same quantity until final acceptance is obtained. 

43.9 Contract Administrator's acceptance of the Shop Drawings as approved by 
Consultant will be for general compliance with the plans and specifications design intent and 
shall not relieve Contractor of responsibility for the accuracy of such Drawings, nor for the 
proper fittings and construction of the Work, nor for the furnishing of the materials or Work 
required by the Contract Documents and not indicated on the Drawings. 

43.10 Developer shall keep one set of Shop Drawings marked with the Contract 
Administrator's acceptance at the Project site at all times. 

43.11 At least thirty (30) days prior to the commencement of construction, the 
Developer shall submit a schedule of values to the Contract Administrator. Developer shall 
submit to the Contract Administrator a separate schedule of values for demolition, abatement, 
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and site Work thirty (30) days prior to commencing such portion of the Work. The schedule will 
be typed on 8-112" x 11" white paper listing: Title of project, location, project number, architect, 
Contractor, Contract Documents designation, and date of submission. The schedule shall list the 
installed value of the component parts of the Work in sufficient detail to serve as a basis for 
computing values for progress payments during the construction. The table of contents of the 
specifications shall establish the format for listing the component items. Each line item will be 
identified· by the number and title of the respective major section of the specifications. For each 
line item, Developer shall list the sub-values of major products or operations under the item. 
Each item shall include the proportion of Developer's overhead and profit. For any items for 
which progress payments will be requested for stored materials, the value will be broken down 
with: · 

43 .11. 1 The cost of materials delivered, unloaded, properly stored and 
safeguarded, with taxes paid; and 

43.11.2 The total installed value. 

ARTICLE44 

FIELD ENGINEERING 

44.1 The Developer shall provide as a Cost of the Work, the engagement of 
Consultants for field engineering services required for the Project. This field engineering 
services shall include the following elements: 

44.1.1 Survey Work required in execution of the Project. 

44.1.2 Civil, structural or other professional engineering services specified, or 
required to execute the Contractor's construction methods. 

44.2 The survey completed by the survey Consultant will identifY the qualified 
engineer or registered land surveyor, acceptable to the City, and it shall be retained by the 
Developer at the outset of this Project. 

44.3 The survey will locate and protect control points prior to starting site Work, and 
will preserve all permanent reference points during construction. 

44.3.1 No changes or relocations will be made without prior written notice to 
the Contract Administrator. 

44.3.2 A report shall be made to the Contract Administrator when any 
reference point is lost or destroyed, or requires relocation because of necessary changes in grades 
or locations. 

44.3.3 The surveyor shall be required to replace Project control points which 
may be lost or destroyed. The surveyor shall be duly registered as a surveyor or mapper, as 
required by state law. 
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44.3.4 Replacements shall be established based upon original survey control. 

ARTICLE45 

FIELD LAYOUT OF THE WORK AND RECORD DRAWINGS 

45.1 The entire responsibility for establishing and maintaining a line and grade in the 
field lies with Contractor. Contractor shall maintain an accurate and precise record of the 
location and elevation of all pipe lines, conduits, structures, underground utility access portals, 
handholds, fittings and the like and shall deliver these records in good order to the Contract 
Administrator as the Work is completed. These records shall setve as a basis for "record" 
drawings. The cost of all such field layout and recording Work is included in the prices bid for 
the appropriate items. 

45.2 Contractor shall maintain in a safe place at the site one record copy of all 
Drawings (Plans), Specifications, Addenda, written amendments, Change Orders and written 
interpretations and clarifications in good order and annotated to show all changes made during 
construction. These record documents together with all approved samples and a counterpart of all 
approved Shop Drawings will be available to Contract Administrator for reference. Upon 
completion of the Project, these record documents, samples and Shop Drawings shall be 
delivered to Contract Administrator. 

45.3 At the completion of the Project, the Contractor shall turn over to the City a set of 
reproducible drawings (Mylars) and a complete set of all drawings in the latest version of the 
AutoCAD format on floppy disk not compressed which accurately reflect the "as built" 
conditions of the new facility. All changes made to the construction documents, either as 
clarifications or as changes, will be reflected in the plans. The changes shall be submitted on 
Mylar at least monthly to the Contract Administrator. These "as built" drawings on Mylar and 
the latest version of the AutoCAD format media must be delivered and found to be acceptable 
prior to final payments. 

ARTICLE46 

SAFETY AND PROTECTION 

46. I Developer shall require Contractor to be responsible for initiating, maintaining 
and supervising all safety precautions and programs in connection with the Project. Developer 
shall require Contractor to take all necessary precautions for the safety of, and shall provide the 
necessary protection to prevent damage, injury or loss to: 

46.1.1 All employees on the Project and other persons who may be affected 
thereby; 

46.1.2 All the Work and all materials or equipment to be incorporated therein, 
whether in storage on or off the Project site; and 

40 
MIAMI 1287157.1 7713726901 

Book25537/Page1922 CFN#20070379718 Page 41 of 98 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

46.1.3 Other property at the site or adjacent thereto, including trees, shrubs, 
lawns, walks, pavements, roadways, structures and utilities not designated for removal, 
relocation or replacement in the course of construction. 

46.2 Developer shall use reasonable efforts to cause Contractor to (a) comply with all 
applicable laws, ordinances, rules, regulations and orders of any public body having jurisdiction 
for the safety of persons or property or to protect them from damage, injury or loss; and (b) erect 
and maintain all necessary safeguards for such safety and protection. Developer shall notify 
owners of adjacent property and utilities when prosecution of the Work may affect them. All 
damage, injury or loss to any property referred to in Sections 46.1.2 and 46.1.3 above, caused 
directly or indirectly, in whole or in part, by Developer or Contractor, any subcontractor or 
consultant or anyone directly or indirectly employed by any of them or anyone for whose acts 
any of them may be liable, shall be remedied by the responsible party; however, Developer 
and/or Contractor shall not be liable for injury or damage caused by City, its employees, 
consultants or its separate Contractors. Developer's and Contractor's duties and responsibilities 
for the safety and protection of the Project shall continue until such time as all the Project is 
completed and the Contract Administrator has issued a notice to Developer that the Project is 
acceptable except as otherwise provided in Article 28. 

46.3 Contractor shall designate a responsible member of its organization at the Project 
site whose duty shall be the prevention of accidents. This person shall be Contractor's project 
representative unless otherwise designated in writing by Developer to City. 

ARTICLE47 

PAYMENT OF TESTS BY DEVELOPER 

Except when otherwise specified in the Contract Documents or this Agreement, the 
expense of all tests and test reports shall be borne by Developer but will be passed onto City as a 
Cost of the Work. 

ARTICLE48 

[THIS ARTICLE LEFT INTENTIONALLY BLANK) 

ARTICLE49 

CLEANING UP Mill REMOVAL OF EQUIPMENT 

49.1 Developer shall cause Contractor at all times keep the Project site free from 
accumulation of waste materials or rubbish caused by Contractor's operations. At the completion 
of the Project, Developer shall cause Contractor to remove all of its waste materials and rubbish 
from and about the Project as well as its tools, construction equipment, machinery and surplus 
materials. If Developer fails to cause Contractor to clean up at the completion of the Project, 
City may do so; and the reasonable cost thereof shall be charged to Developer or Contractor. 
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49.2 In case of termination of this Agreement before completion for any cause 
whatever, Developer, if notified to do so by City, shall cause Contractor to promptly remove any 
part or all of Contractor's equipment and supplies from the property of City, failing which City 
shall have the right to remove such equipment and supplies at the expense of Developer or 
Contractor. 

ARTICLE SO 

[THIS ARTICLE LEFT INTENTIONALLY BLANK] 

ARTICLES! 

BONDS AND INSURANCE 

51.1 Developer .shall cause Contractor to furnish upon the execution of the 
construction contract with Contractor, a performance bond and payment bond of the form and 
containing all the provisions set forth in this Section. Payment and performance bonds shall be 
in the form of dual obligee bonds from the Contractor in the amount of the Guaranteed 
Maximum Price, naming the City and Developer as dual obligees. 

51.2 The bonds shall be in the amount of one hundred percent (100%) of the Contract 
Sum guaranteeing to City the completion and performance of the Project covered in this 
Agreement as well as full payment of all suppliers, material persons, laborers, or subcontractors 
employed pursuant to this Project. Such bonds shall be with a surety company which is qualified 
pursuant to Section 51.4. 

51.3 Such bonds shall continue in effect for one year after completion and acceptance 
of the Project with liability equal to one hundred percent (100%) of the Contract Sum, or an 
additional bond shall be conditioned that Developer will, upon notification by City, correct any 
defective or faulty Work or materials which appear within one year after completion of the 
Work. 

51.4 The surety company shall have at least the following minimum ratings in the 
latest revision of Best's Insurance Report: 

Amount of Bond Ratings 

500,001 to 1,020,000 B+ 
1,020,001 to 2,000,000 B+ 
2,000,001 to 5,000,000 A 
5,000,001 to 10, 000, 000 A 
10,000,001 to 25,000,000 A 
25,000,001 to 50,000,000 A 
50,000,001 or more A 

51.5 Indemnification Of City 

MIAMII287157. I 7713726901 

Category 

Class I 
Class II 
Classlll 
Class IV 
Class V 
Class VI 
Class VII 
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51.5 .I The construction contract between Developer and Contractor and the 
architect's agreement between Developer and Consultant shall provide that Contractor or 
Consultant (as applicable) shall indemnify and save harmless City, its officers, agents and 
employees, from or on account of any injuries or damages, received or sustained by any person 
or persons during or on account of any construction activities .of Contractor or Consultazit (as 
applicable), or any of its subcontractors, subconsultants, agents, servants, or employees 
connected with the Project; or by or in consequence of any negligence of Contractor or 
Consultant (as applicable), or any of its subcontractors, subconsultants, agents, servants, or 
employees (excluding negligence of City), in connection with the construction activities of 
Contractor or Consultant (as applicable), or any of its subContractors, subconsultants, agents, 
servants, or employees connected with the Project; or by use of any improper materials or by or 
on account of any act. error or omission of Contractor or Consultant (as applicable) or any 
subcontractor, subconsultants, agents, servants or employees, except to the extent caused by 
City. The construction contract between Developer and Contractor and the architect's agreement 
between Developer and Consultant shall further provide that Contractor or Consultant (as 
applicable) shall indemnify and save harmless City (a) against any claims or liability arising 
from or based upon the violation of any federal, State, County or City laws, bylaws, ordinances 
or regulations by Contractor, its subcontractors, agents, ·servants or employees (excluding 
negligence of City); and (b) from all such claims and fees, and from any and all suits and actions 
of every name and description that may be brought against City on account of any claims, fees, 
royalties, or costs for any invention or patent, and from any and all suits and actions that may be 
brought against City for the infringement of any and all patents or patent rights claimed by any 
person, firm, or corporation. 

51.5.2 Developer shall indemnify, save harmless and defend City, its agents, 
servants and employees, from and against any claim, demand or cause of action of whatever kind 
or nature arising out of any negligent conduct or negligent misconduct of Developer and for 
which City, its agents, servants or employees, are alleged to be liable. 

51.5.3 The indemnification provided above shall obligate Contractor, 
Consultant or Developer (as applicable) to defend at its own expense to and through appellate, 
supplemental or bankruptcy proceeding, or to provide for such defense, at City's option, any and 
all Claims of liability and all suits and actions of every name and description that may be brought 
against City which may result from the operations and activities under this Agreement whether 
the construction operations be performed by Developer, Contractor, Consultant, its 
subcontractors, its subconsultants, or by anyone directly or indirectly employed by any of the 
above. 

51.6 Insurance. Developer shall .as a Cost of the Work provide, or cause to be 
provided, and maintain, or cause to be maintained, in force at all times during the Project, such 
insurance, including Workers' Compensation Insurance, Employer's Liability Insurance, 
Comprehensive General Liability Insurance, and Professional Liability Insurance, as will assure 
to City the protection contained in this Agreement. Such policy or policies shall be issued by 
companies approved to do business in the state of Florida, and having agents upon whom service 
of process may be made in the state of Florida. Developer shall specifically protect City by 
naming City as an additional insured under the Comprehensive General Liability Insurance 
Policy hereinafter described. 
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51.6.1 Professional Liability Insurance to be carried by Consultant with limits 
of liability provided by such policy not less than Three Million Dollars ($3,000,000.00) each 
claim to assure City the indemnification specified in Section 51.5. Such policy may carry a 
deductible; however, any deductible shall not exceed Seven Hundred Fifty Thousand Dollars 
($750,000.00) for each claim. The Certificate of Insurance for Professional Liability Insurance 
shall reference the applicable deductible and the Project. 

51.6.2 Workers' Compensation Insurance to apply for all employees in 
compliance with the "Workers' Compensation Law" of the state of Florida and all applicable 
federal laws. In addition, the policy(ies) must include: Employer's Liability with a limit of 
$1,000,000.00 each accident. 

51.6.3 Comprehensive General Liability with minimum limits of One Million 
Dollars ($1,000,000.00) per occurrence combined single limit for Bodily Injury Liability and 
Property Damage Liability. Coverage must be afforded on a form no more restrictive than the 
latest edition of the Comprehensive General Liability Policy, without restrictive endorsements, 
as filed by the Insurance Services Office and must include: 

(i) Premises and/or Operations; 

(ii) Independent Contractors; 

(iii) Products and/or Completed Operations; 

(iv) The Developer shall cause Contractor to maintain in force 
until at least three (3) years after final completion of the Project coverage for Products and 
Completed Operations, including Broad Form Property Damage; 

(v) Explosion, Collapse and Underground Coverages; 

(vi) Broad Form Property Damage; 

(vii) Broad Form Contractual Coverage applicable to this 
specific Agreement, including any hold harmless and/or indemnification agreement; 

(viii) Personal Injury Coverage with Employees and Contractual 
Exclusions removed with minimum limits of coverage ~qual to those required for Bodily Injury 
Liability and Property Damage Liability; and 

(ix) Notice of Cancellation and/or Restriction-The policy(ies) 
must be endorsed to provide the City with thirty (30) days notice of cancellation and/or 
restriction. 

51.6.4 Business Automobile Liability with minimum limits of One Million 
Dollars ($1 ,000,000.00) per occurrence combined single limit for Bodily Injury Liability and 
Property Damage Liability. Coverage must be afforded on a form no more restrictive than the 
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latest edition of the Business Automobile Liability Policy, without restrictive endorsements, as 
filed by the Insurance Services Office and must include: 

(i) Owned vehicles; and 

(ii) Non,-owned and hired vehicles. 

51.6.5 Notice of Cancellation, Expiration and/or Restriction: The policy(ies) 
must be endorsed to provide the City with thirty (30) days notice of cancellation, expiration 
and/or restriction, to the attention of the Risk Manager, 1700 Convention Center Drive, Miami 
Beach; Florida 33139. 

51.6.6 Developer shall furnish to the Contract Administrator Certificate(s) of 
Insurance evidencing the insurance coverages required herein within ten (10) days after 
execution of the construction contract. Such certificate(s) shall reference this Agreement. City 

·reserves the right to require a certified copy of such policies upon request. All certificates shall 
state that City shall be given thirty (30) days' prior written notice of cancellation and/or 
expiration. 

51.6. 7 Developer shall provide to City a Certificate of Insurance or a copy of 
all insurance policies required under this Article. The City's Risk Manager reserves the right to 
require certified copies if requested. Endorsements and certifications shall state City is to be 
given thirty (30) days' written notice prior to expiration or cancellation of the policy. 

ARTICLE 52 

MISCELLANEOUS 

52.1 Art in Public Places. The City has advised Developer that the proposed Project 
constitutes a public joint development, and that the AIPP 1 Yz% will apply to the Contract Sum 
(per proposed revisions to ordinance). Developer agrees to match the City's I Yz% of the Contract 
Sum for AIPP. The City agrees that Developer's AIPP contribution shall be utilized solely on the 
1100 block of Lincoln Road between Lenox A venue and Alton Road and that the art and artists 
shaH be reviewed and selected pursuant to the City's established AIPP procedures, as set forth in 
the City of Miami Beach Code, as same may be amended from time to time. 

52.2 Public Benefits. The public will benefit in several ways from the proposed 
Project: (a) the current obsolete design of the 1100 block of Lincoln Road will be replaced with a 
new design reflecting a modem interpretation of Morris Lapidus's original design prepared by 
the world class Design Architects created by and coordinated with the design and construction. of 
the 1111 Lincoln Project, which will enhance the public use and experience of this block; (b) the 
design will incorporate significant areas in the central portion of the block, to be determined in 
the final design, that "'ill be reserved for open public use and prohibit restaurant seating and food 
displays; (c) by contracting with an affiliate of the developer of the adjoining 1111 Lincoln. 
Project to develop the Project, the public will realize significant savings in general conditions 
and other expenses related to the construction of the Project; (d) having a single developer and 
Contractor building both the new mixed-use building on the 1111 Lincoln Project and the Project 
will minimize disruption and ensure better coordination of the two projects; and (e) the extension 
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of the very successful Lincoln Road pedestrian mall will benefit the public and this portion of 
Lincoln Road and reinforce the pedestrian experience of Lincoln Road from Washington Avenue 
through Alton Road. 

52.3 Easements. City agrees to grant to MBeachl and MBeach3 a temporary 
construction right-of-way permit and/or easement and continuing maintenance easements and/or 
right-of-way permits along Lincoln Road, Alton Road, Lincoln Lane, Alton Court and Lenox 
A venue in the form attached as Exhibit "I" for the construction and maintenance, including but 
not limited to the architectural overhangs and features over pedestrian portions of the adjacent 
dedicated rights-of-way and the underground utilities necessary to serve the buildings to be 
constructed by MBeachl on the MBeachl Property and by MBeachJ on the MBeach3 Property. 

52.4 Pedestrian Drop-Off Areas. Pedestrian drop-off areas shall be carefully designed 
for both Alton Road and Lenox A venue in a manner to be reviewed and approved by City staff in 
accordance with the requirements of the Department of Public Works (the "Department"). The 
Department has already met with the Florida Department of Transportation and is completing 
studies requested to finalize the drop-off plan. 

52.5 Operation of Project upon Substantial ·completion. City shall be solely 
responsible for operating and maintaining the Project upon Substantial Completion. 

52.6 Annual Maintenance Program. A comprehensive annual maintenance program 
and schedule is being prepared by the ·Design Architects for City for successful future 
maintenance of the "urban glade" features of the Project, including ponds, water features, 
indigenous plants and trees and special lighting. Such program and schedule shall be approved 
by City staff and relevant City agencies. Developer shall provide oversight ofsuch program and 
schedule as part of a separate agreement to be entered into with City. Water features are subject 
to City's approval after submittal by Consultant of life cycle cost. The back up information shall 
be provided before the 50% Construction Drawings are completed. 

52.7 Royalties And Patents. All fees, royalties, and claims for any invention, or 
pretended invention, or patent of any article, material, arrangement, appliance or method that 
may be used upon or in any manner be connected with the construction of this Project or 
appurtenances, are hereby included in the prices stipulated in this Agreement for said Project. 

52.8 Rights of Various Interests. Whenever Work being done by City's forces or by 
other Contractors is contiguous to Work covered by this Agreement, the respective rights of the 
various interests involved shall be established by the Contract Administrator to secure the 
completion of the various portions of the Work in general harmony. 

52.9 Assignment. This Agreement shall not be assigned or subcontracted as a whole or 
in part without the written consent of the City, nor shall Developer assign any monies due or to 
become due to it hereunder, without the prior written consent of the Contract Administrator. 

52.10 No Interest. Any monies not paid by City when claimed to be due to Developer 
under this Agreement shall not be subject to interest. However, the provisions of City's prompt 
payment ordinance, as such relates to timeliness of payment, and the provisions of Section 
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218. 74( 4), Florida Statutes, as such relates to the payment of interest, shall apply to vatid and 
proper invoices. 

52.11 Ownership of Documents. Drawing, specifications, design, models, photographs, 
computer AutoCAD disks, reports, surveys, and other data provided in ·connection with this 
Agreement and for which City has rendered payment, are and shall, subject to the terms of the 
Contract Documents, become and remain the property of City whether the Project for which they 
are made is executed or not. If this Agreement is terminated for any reason prior to completion 
of the Work, City may, subject to the terms ofthe Contract Documents, in its discretion, use any 
design and documents prepared hereunder for the purpose of completing the Project, provided 
that City has paid for same; and provided further that if such termination occurs prior to 
completion of documents and/or through no fault of Developer; Developer and Consultant shall 
have no liability for such use; and provided further that any reuse without the written verification 
or adaptation of Consultant for the specific purpose intended will be without liability or legal 
exposure to Consultant or Developer. At the completion of the Project, as part of the Project 
closeout, copies of all drawings on AutoCAD disks shall be transmitted from Developer to the 
Contract Administrator within seven (7) days of termination of this Agreement in addition to the 
record drawing. The provisions of this clause shall survive the completion of this Agreement 
and shall thereafter remain in full force and effect. Any compensation due to Developer shall be 
withheld until all documents are received as provided herein. Notwithstanding the foregoing, the 
City retains ownership of any and all documents provided to the Developer and has full use 
thereof without any further payment. 

52.12 Records. Developer shall keep such records and accounts and require Contractor 
and Consultant to keep records and accounts as . may be necessary in order to record complete 
and correct entries as to personnel hours charged to this engagement. Such books and records 
will be available at all reasonable times for examination and audit by City and shall be kept for a 
period of three (3) years after the completion of the Project pursuant to this Agreement. 
Incomplete or incorrect entries in such books and records will be grounds for disallowance by 
City of any fees or expenses based upon such entries. 

52.13 Nondiscrimination, Equal Emplovment Opportunity, And Americans With 
Disabilities Act. Developer shall not unlawfully discriminate against any person in its operations 
and activities in its use or expenditure of the funds or any portion of the funds provided by this 
Agreement and shall affirmatively comply with all applicable provisions of the Americans with 
Disabilities Act in the course of providing any services funded in whole or in part by City, 
including Titles I and II of the (regarding nondiscrimination on the basis of disability), and all 
applicable regulations, guidelines, and standards. 

Developer's decisions regarding the delivery of services under this Agreement shall be 
made without regard to or consideration of race, age, religion, color, gender, sexual orientation, 
national origin, marital status, physical or mental disability, political affiliation, or any other 
factor which cannot be lawfully or appropriately used as a basis for service delivery. 

Developer shall comply with Title I of the Americans with Disabilities Act regarding 
nondiscrimination on the basis of disability in employment and further shall not discriminate 
against any employee or applicant for employment because of race, age, religion, color, gender, 
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sexual orientation, national origin, marital status, political affiliation, or physical or TQental 
disability. In addition, Developer shall take affirmative steps to ensure nondiscrimination in 
employment against disabled persons. Such actions shall include, but not be limited to, the 
following: employment, upgrading, demotion, transfer, recruitment or recruitment advertising, 
layoff, termination, rates of pay, other forms of compensation, terms and conditions of 
employment, training (including apprenticeship), and accessibility. 

Developer shall take affirmative action to ensure that applicants are employed and 
employees are treated without regard to race, age, religion, color, gender, sexual orientation, 
national origin, marital status, political affiliation, or physical or mental disability during 
employment. Such actions shall include, but not be limited to, the following: employment, 
upgrading, demotion, transfer, recruitment or recruitment advertising, layoff, termination, rates 
of pay, other forms of compensation, terms and conditions of employment, training (in.cluding 
apprenticeship), and accessibility. 

Developer shall not engage in or commit any discriminatory practice in violation of the 
City's Human Rights Act in performing the Scope of Services or any part of the Scope of 
Services of this Agreement. 

52.14 No Contingent Fee. Developer warrants that it has not employed or retained any 
company or person, other than a bona fide employee Working solely for Developer to solicit or 
secure this Agreement and that it has not paid or agreed to pay any person, company, 
corporation, individual or firm, other than a bona fide employee Working solely for Developer, 
any fee, commission, percentage, gift, or other consideration contingent upon or resulting from 
the award or making of this Agreement. For the breach o.r violation of this provision, City shall 
have the right to terminate the Agreement without liability at its discretion, to deduct from the 
Contract Sum, or otherwise recover, the full amount of such fee, commission, percentage, gift or 
consideration. 

52.15 All Prior Agreements Superseded: Amendments. The Contract Documents 
incorporate and include all prior negotiations, correspondence, conversations, agreements or 
understandings applicable to the matters contained herein, and the parties agree that there are no 
commitments, agreements or understandings concerning the subject matter of this Agreement 
that are not contained in the Contract Documents. Accordingly it is agreed that no deviation from 
the terms hereof shall be predicated upon any prior representations or agreements whether oral or 
written. 

It is further agreed that no modification, amendment or alteration in the terms or 
conditions contained .herein shall be effective unless contained in a written document executed 
with the same formality and of equal dignity herewith. 

52.16 Notices. Whenever either party desires to give notice Wlto the other, it must be 
given by written notice, (a) sent by certified United States mail, with return receipt requested, (b) 
by personal delivery with a signed receipt, (c) by recognized national overnight courier service 
or (d) by facsimile, in any case, addressed to the party for whom it is intended, at the place last 
specified; and the place for giving of notice shall remain such until it shall have been changed by 
written notice in compliance with the provisions of this paragraph. Notices given by an attorney 
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for the City or Developer shall be deemed effective notices. For the present, the parties designate 
the following as the respective places for giving of notice, to wit: 

FOR CITY: 

City of Miami Beach 
1 700 Convention Center Drive 
Miami Beach, Florida 3 313 9 
Attn: City Manager 
Fax: (305) 673-7782 

With a copy to: 

City of Miami Beach 
1700 Convention Center Drive 
Miami Beach, Florida 33139 
Attn: City Attorney 
Fax: (305) 673-7002 

City of Miami Beach 
1700 Convention Center Drive 
Miami Beach, Florida 33139 
Attn: Fred Beckmann, Public Works Director 
Fax: (305) 673-7028 

FOR DEVELOPER: 

VIA Management, LLC 
1111 Lincoln Road, Suite 760 
Miami Beach, Florida 33139 
Attn: RobertS. Wennett 
Fax: (305) 531-4409 

With a copy to: 

Bilzin Sumberg Baena Price & Axelrod LLP 
200 South Biscayne Blvd., Suite 2500 
Miami, Florida 33131 
Attn: John C. Sumberg, Esq. 
Fax: (305) 351-2201 

52.17 Truth-In-Negotiation Certificate. Signature of this Agreement by Developer shall 
act as the execution of a truth-in-negotiation certificate stating that wage rates and other factual 
unit costs supporting the compensation of this Agreement are accur~te, complete, and current at 
the time of Contracting. The original Contract Sum and any additions thereto shall be adjusted to 
exclude any significant sums by which City determines the Contract Sum was increased due to 
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inaccurate, incomplete, or non-current wage rates and other factual unit costs. All such 
adjustments shall be made within one (I) year following the end of this Agreement. · 

52.18 Interpretation. The parties hereto acknowledge and agree that the language used 
in this Agreement expresses their mutual intent, and no rule of strict construction shall apply to 
either party hereto. The headings contained in this Agreement are for reference purposes only 
and shall not affect in any way the meaning or interpretation of this Agreement. All personal 
pronouns used in this Agreement shall include the other gender, and the singular shall include the 
plural, and vice versa, unless the context otherwise requires. Terms such as "herein," "hereof," 
"hereunder," and "hereinafter" refer to this Agreement as a whole and not to the particular 
sentence, paragraph or section where they appear, unless the context requires otherwise. 
Whenever reference is made to a Section or Article of this Agreement, such reference is to the 
Section or Article as a whole, including all of the subsections and subparagraphs of such Section 
or Article, unless the reference is expressly made to a particular subsection or subparagraph of 
such Section or Article. 

52.19 Recycled Content. In support of the Florida Waste Management Law, Developer 
is encouraged to supply any information available regarding recycled material content in the 
products provided. City is particularly interested in the type of recycled material used (such as 
paper, plastic, glass, metal, etc.); and the percentage of recycled material contained in tht; . 
product. City also requests information regarding any known or potential material content in the 
product that may be extracted and recycled after the product has served its intended purpose. 

52.20 Public Entity Crimes Act. In accordance with the Public Entity Crimes Act, 
Section 287.133, Florida Statutes, a person or affiliate who is a Contractor, consultant or other 
provider, who has been placed on the convicted vendor list following a conviction for a Public 
Entity Crime, may not submit a bid on a contract to provide any goods or services to the City, 
may not submit a bid on a contract with the City for the construction or repair of a public 
building or public Work, may not submit bids on leases ofreal property to the City, may not be 
awarded or perform Work as a Contractor supplier, subcontractor or consultant under a contract 
with the City and may not transact any business with the City in excess of the threshold amount 
provided in Section 287.017, Florida Statutes, for category two purchases for a period of 36 
months from the date of being placed on the convicted vendor list. Violation of this section shall 
result in cancellation of the City purchase and may result in debarment. 

52.21 Waiver of Trial bv Jurv. BY ENTERING INTO THIS AGREEMENT, 
DEVELOPER AND CITY EXPRESSLY WAIVE ANY RIGHTS EITHER PARTY MAY 
HAVE TO A TRlAL BY JURY OF ANY CIVIL LITIGATION RELATED TO, OR ARISING 
OUT OF THE PROJECT. DEVELOPER SHALL SPECIFICALLY BIND CONTRACTOR 
AND CONSULTANT AND REQUIRE THAT CONTRACTOR AND CONSULTANT BIND 
ANY AND ALL OTHER SUBCONTRACTORS AND/OR SUBCONSULT ANTS TO THIS 
PROVISION OF THIS AGREEMENT. 

52.22 Approvals. Whenever any matter set forth herein is made subject to the approval 
of the City or the Contract Administrator, the approval shall be expressed in writing and the City 
or the Contract Administrator (as applicable) shall not be unreasonably withhold, delay or 
condition any such approval, and the failure to grant or withhold any such approval within five 

so 
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(5) business days after receipt of written notice requesting the same (or such other time period as 
may be expressly provided in this Agreement), shall be deemed approval of such matter if so 
stated in said notice. 

52.23 Time. Time shall be of the essence for the perfonnance of all obligations of 
Developer, the City and Contract Administrator under this Agreement. Whenever this 
Agreement provides for or contemplates a period of time for performance of any obligation, such 
time period shall be calculated using calendar days, except when such time period is expressly 
stated to be calculated in business days. Any date in this Agreement which falls upon a 
Saturday, Sunday or legal holiday (defined as any weekday upon which banks in Miami, Florida 
are not open for business) shall be deemed to be extended to the next business djiy. The term 
"business day" as used in this Agreement means any day .that is not a Saturday, Sunday, or legal 
holiday. 

52.24 Recording of Development Agreement. Within fourteen (14) days after the City 
executes this Agreement, the City shall record this Agreement with the Clerk of the Circuit Court 
of Miami-Dade County. Developer shall submit a copy of the recorded Development Agreement 
to the State of Florida's Land Planning Agency within fourteen (14) days after this Agreement is 
recorded. This Agreement shall become effective only after (a) it has been recorded in the 
Public Records of Miami-Dade County, and (b) thirty (30) days have elapsed after the State of 
Florida Land Planning Agency's receipt of a copy of the recorded Agreement.. The. City agrees 
that it shall be responsible for all recording fees and other related fees and costs related to the 
recording and delivery of this Agreement as described in this Section. The provisions hereof 
shall remain in full force and affect during the term hereto, and subject to the conditions of this 
Agreement shall be binding upon the undersigned, an<l all successors in interest to the parties to 
this Agreement. Whenever an extension of any deadline is permitted or provided for under the 
terms of this Agreement, at the request of either party, the other party shall join in a short-form 
recordable Memorandum of Agreement confirming such extension to be recorded in the Public 
Records of Miami-Dade County. 

52.25 Duration of this Development Agreement. The duration of this Agreement shall 
not exceed ten (10) years from the date first written above; provided, however, that the duration 
of this Agreement may be extended by mutual agreement of the City and Developer; During the 
term of this Agreement, the City's laws and policies governing the development of land in effect 
as of the date hereof shall govern development of the Project. The City may apply subsequently 
adopted laws and policies to the Project only if the City has held a public hearing pursuant to 
Section 163.3225, Florida Statutes, and determined: 

52.25.1 they are not in conflict with the laws and policies governing this 
Agreement and do not prevent development of the land uses, intensities, or densities in this 
Agreement; or 

52.25.2 they are essential to the public health, safety, or welfare, and expressly 
state that they shall apply to a development that is subject to a development agreement; or 

52.25.3 they are specifically anticipated and provided for in this Agreement; or 

51 
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----------------------------------. 

52.25.4 the City demonstrates that substantial changes have occurred in 
pertinent conditions existing at the time of approval of this Agreement; or 

52.25.5 this Agreement is based on substantially inaccurate information 
supplied by Developer. 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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IN WITNESS WHEREOF, the parties have set their hands and seals the day and year 
first above written. 

WITNESSES: CITY: 

, FLORIDA, 
a · n of the State of 

Sign 

Print Name 

Print Name 

ATTEST: 

By: ~~~d' r~~ 
Nam_e_:~R-ob~e-rt~P~ar-c~h-~------~--~--

Title: City Clerk 

STATE OF FLORIDA 
)ss: 

COUNTY OF MIAMI-DADE ) 

~h foregoing instnunent was acknowledged before me this 1f!j_ day of 
{j.J '/ , 2007, by David Dermer, as Mayor, and Robert Parcher, as City Clerk, of the City 

· MIAMI BEACH, FLORIDA, a municipal corporation of the State of Florida, on behalf of 
such municipal corporation. They are personally known to me or produced valid Florida driver's 

lk=.,;dentifioatirm. ~ 

Notary Public; tate of Florida f 

My commission expires: 

·~ LILLIAN BEAUCHAMP 
1.\ MY COMMISSION I 00 530418 
' EXPIAES: Aplll29, 2010 

EI<NOdl'M """'I PA Undotwo<m 

MIAMI1287157.1 7713726901 
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Sign-

E)! z .P}.0E 1/J OSoJ?;/.:.t 

PrintName .. 

STATE OF FLORIDA ) 
)ss: 

COUNTY OF MIAMI-DADE ) 

DEVELOPER: 

UIA MANAGEMENT,LLC, a Delaware 
limited liability company 

By: Urban Investments Advisors, LLC, a 
Delaware limited liability company, 
its Managing Member 

By: Wellspring Investments 
Management I, LLC, a 
Delaware limited liability 
company, its Managing 
Member 

Name: RobertS_ Wennett 
Title: Managing Member 

The foregoing instrument was acknowledged before me this zq-11' day of 1/arm , 
2007, by RobertS. Wennett, the Managing Member·of Wellspring Investments Management I, 
LLC, a Delaware limited liability company, the Managing Member of Urban Investments 
Advisors, LLC, a Delaware limited liability company, the Managing Member of UIA 
Management, LLC, a Delaware limited liability company, on behalf of such limited liability 
companies. He is personally known to me or produced valid Florida driver's licenses· as 
identification. 

Notary Public, State of Florida 

My commission expires: t;-f/1-,l.()ll 
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- ---- --- -- ---- -- -- --- ------------- ---------------------------------------------------

EXHIBIT "A" 

LEGAL DESCRIPTION OF PROJECT SITE 

[attached] 
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COUSINS SURVEYORS &: ASSOCIATES, INC. (PROJECT HUWBER : 5085-04 J 

REVISIONS 
LNID llt$CRrfl'tUI t $l¢fCtt 

3921 SW 47TH AVENUE, SUITE 1011 
DAVIE, flORIDA 33314 
CERTIFIC,~TE_,or AUTHORIZATION : LB I 6448 
PHONE !954! 680-9885 FAX (95o4) 680-0213 (

CI.IENT : . ] 
- MSEACHI, UJ.P . 

LAND DESCRIPTION AND SKETCH 

LAND D£SCRIPnON : 

~ PORTION OF UNCOIH ROAD LYING SrTWEEN ALTON ROAD AND LENOX 
AVENUE, AS SHOWN ON "COWIIERCI~ SUEIOMSION", ACCORDIIIG TO THE 
PlAT THEREOr, AS RECORDED IN PUT BOOK 6, AT PAGE 5 OF THE PUBUC 
RECORDS OF NIAIII/OADE COUNTY, IUIRIDA, BEING WORE PARTICUlARLY 
DESCRIBED AS FOU.OWS; 

BEGIN AT THE WESTERN loiOST SOUTHWEST CORNER OF LOT 1, BlOCK 39 OF 
SAID "COMIIERClAL SUBDIVISION"; 

THENCE SOUTHEASTERLY ~ONG THE ARC OF A CURVE, CONCAVE TO THE 
NORTHOST, HAYING A RADIUS OF 15.00 FEET; A CE~ ANGLE OF 
90"02'39" ANO AN ARC DISTANCE OF 23.57 FEET; 

THENCE TANOENT TO THE lAST DESCRIBED CURVE NORTH 89"08'55" EAST 
~O!IG THE SOUTH UN£ Of SAID BlOCK 39, A DISTANCE Of 190 FEET TO A 
POINT ON A TANGENT CURVE CONCAVE TO THE NORTHWEST; 

THENCE NORTHEASTI:RLY ALONG THE ARC OF SAID CURVE, HAVING A RADIUS 
OF 15.00 FEET, A CENTRAL ANGLE Of 89'57'21" AND AN ARC DISTANCE OF 
23.55 FEET; . 

THENCE SOUTH 00'43'26" EAST, A DISTANCE OF 130.00 FEET TO A POINT 
ON A TANGENT CURVE CONCAVE TO TilE SOUTHWEST; 

THENCE SOUTHWESTERLY ~ONG THE ARC OF 5410 CURVE, HAVING A RADIUS 
OF 15.00 FEET; A CENTRAL ANGLE OF 90"02'39" AND AN ARC DISTANCE OF 
23.57 FEET; 

THENCE SOUTH 89'08'55' WEST ~G THE NOIITH UN£ Or BLOCK 46 OF 
SAID "CDIIIoiERCIAL SUBDIVISION", A DISTANCE OF 290.00 FEET TO A POINT 
ON A TANGENT CURVE CONCAVE TO THE SOUTHEAST; 

THENCE NORTHEASTERLY ~OICG lHE ARC Of SAID CURVE, HAVING .. RADIUS 
or 15.00 FEET, A CENTRAL ANGLE OF 89'57'21" AND AN ARC DISTANCE OF 
23.55 FEET; 

THENCE HORTK 00'43'26" WEST, A DISTANCE OF 130.00 FEU TO THE POINT 
Of BEGINNING, 

SAID LAND SITUATE, L Y1 NG AND BEING IN THE CITY OF WIAIII BEACH, 
hUAMI/OADE COUNTY, FlORIDA; CONTAINING 32,193 SQUARE FEET, WORE OR 
LESS. 

DATE FB/PG DWH CKD ( I'ROP£m ADIIIIESS , 
03/0&/07 - - AY R(C LAND DESCRIPTION 

& SKETCH 
1111 UNCOUI ROAD 

fOR LINCOLN ROAD (SCALE: N/" BErWEEN ALTON ROAD 
&: lENOX AVE (SHEET 1 Of 3 

), 
) 
) 
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COUSINS SURVEYORS & ASSOCIATES, INC. (PROJECT NUIIBER : 5085-04 ) 

REVISIONS 

3921 SW 47TH AVENUE, SUITE 1011 
DAVIE, F1.0RIOA 3331.f 

[

CUENT : .] 
CERTIF1CpE,,Df AUTHORIZATION,; ~ f 6-US 
PHONE t954J 680-9885 fAX \954J 680-0213 

• lot BEACH 1, Ul.P • 

LAND DESCRIPTION AND SKETCH 

ALTON ROAD 

N011'48'16"W 130.00' 

,.... 
-

- 3:-:::H! - z 
n .,... 

0 ~ 
,.... II ... 
z .. ... ... ... 

:g 
::0 ~ 
0 
)> 

0 

L E N 0 X AVENUE 

(
PROPEJilY MJOR[SS : l 

lAND DESCRIPTION 
.!< SKETCH 1111 UHCOLN ROAD 

fOR UNCOLH ROAD ( SCAt.£: 1"= 40' ) 
BETWEEN ALTON ROAD - • 

AV R£C 

F'B/PG OWN CKD OAT£ 

. .!< I.£NOX AVE ( SHEET 2 Of' 3 ) 
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COUSINS SURVEYORS & ASSOCIATES, INC. (PROJECT NUt.IBER : 5085-04 ) 

(CLIENT : IABEACH1, UlP .] 

REVISIONS 

3921 SW 47TH AVENUE, SUITE 1011 
DAVIE, fl.ORIDA 33314 
CERTIF'ICATE OF AUTHORIZATION : LB # 6«8 
PHONE·-{954) 680-9885 FAX {s54) 680-0213 

LAND DESCRIPTION AND· SKETCH 

tiQlD; 

f. NOT VAUD WITHOUT THE SIGIIA!URE AMD THt ORIGINN.. liAISED SEAL or A FlORIDA 
LICENSED SUIIVEYOR AMD IIAPI'£R. . 

2, UNO$ SHOWN HEREON WERE NOT .AilSTRACII:O FOR ~F-WAY. 
tASiWtNTS, OWNEI!SHIP, OR OTHrR fHSTRUWEim> OF RECOID, 

.5. DATA SHOWN H£RECIH DOES HOT CONSnTUtt: A R[U) SUIMY AS SliCK. 

4. THE l.lJIII DEScaii"'IIH SHOWN HEREON WAS PREPARED BY THE SUII\IEYCIR. 

5. BEARINGS SHOWN HEREON .tRE ASSWID. THE SOUTH UHE Of IDT 20, BLOCK ll 
"COWW[RCIAL SUBDMSIOII, FlllSI ~DinDN", P.B. 6, Pll. 30, W/l).C.R. 
SAID UIIE II£N!S S88"08'55"W. 

I HEREBY e£1111FY TIIAT THE ATTACHED 'UIMO DESCRIPTION .1110 SKETCH' 
IS TRUE .1110 CORRECT TO THE BEST OF IIY I<NOWLEIIGE AND BEUEF 
~ PREPARED UNOI:A IIY OIREcnoH IN WARCII, 2007. I FUI!THEI CERTIFY TIIAT THIS 
UNO IIESCRIPTKlll AND SKETCH' WEETS THE WINIIIUII TECHNICAL SfNjOAfiDS 

FOR SURVEYING IN 1H[ ST.ltt: Or fi.ORjDA ACCOROINC TO CNAPT£11 81017 OF 
THt nOAID.l .IDWIIISTR.i.TIVE CODE. PURSUANT TO SECTION 472.027, MAIDA 
ST.lTUtt:S. SUSJ£CT TO THE QUAUFIC.ITIOHS N01ED HEREON. 

FOR THE RRII, BY: ------~~--~-a--:=:::::=
RICHARD E. COUSINS 
PAOFt:SSIONAI. SURVEYOII AND NAPPER 
FLORIDA AECISTA.lliOH NO. 41811 

DATE fB/PG OWN CKO . [ PROI'OTY ADilii(SS : 

Ol/06/01 ---- AV REC LAND DESCRIPTION 
&: SKETCH 

1111 UNCOUI ROAD 

fOR LINCOLN ROAD ( SCAL£: N/A 
B£rWEEN ALTON ROAD 

a: L£NOX AVE (SHEET 3 Of 3 

) 
) 
) 

-

Book25537/Page1940 CFN#20070379718 Page 59 of 98 



I 
I 
I 
I 
I 

! I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

~ 
I' 

I 

EXHIBIT "B-1" 

LEGAL DESCRIPTION OF MBEACHI PROPERTY 

Lots 1, 2, 3, 4, 5 and 6, Block 39, COMMERCIAL SUBDIVISION, according to the Plat 
thereof, as recorded in Plat Book 6, Page 5 of the Public Records of Miami-Dade County, 
Florida, and · 

Lots 7 and 8, Block 39, PALM VIEW SUBDIVISION, according to the Plat thereof, as recorded 
in Plat Book 6, Page 29 of the Public Records ofDade County, Florida, and 

MJAMI1287157.1 7713726901 
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EXHIBIT "8-2" 

LEGAL DESCRIPTION OF MBEACH3 PROPERTY 

Lots 19 and 20, Block 39, COMMERCIAL SUBDIVISION, FIRST ADDITION, according to 
the Plat thereof, as recorded in Plat Book 6, Page 30 of the Public Records of Dade County, 
Florida. 

I MIAMII287157.1 7713726901 
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EXHIBIT "C" 

SCHEMATIC AND DESIGN DEVELOPMENT DRAWINGS 

[attached] 
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ALTON ROAD 

0 

0 

0 

0 

LENOX AVENUE 
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EXHIBIT "D" 

FORM OF ARCHITECT'S AGREEMENT 

[intentionally omitted for purposes of re~ording] 
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CONSTRUCTION SCHEDULE 
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Conversion of Lincoln Road from Vehicular to Pedestrian 

1---~-J,_.;:;_;_-=-~o :,~=;;;_- - ----- ----· ·- . ' 

1---=----1 

-·soUiflsidewait<-aca.s&- ··-
Royal Palms 

AsphaH, curb & gutier 
-;.;;iiiifiin- - ------------

Drainage structures and piping 

12" DIP Water Main 

--:·- "T-ueorro3ia7~-- i'iiiiHnflror·r- -
38 days' Fr111102107 r Tue 12126107' 

5 days 1 Frt t 1io2ior i Thu 11/08/07 ! 2 

s ·a&ys \ ---F'~i1ro9107T TfiuTfii"5i07\4-
1o days' Fri 11/16/07: Thu 11129/07 i 5 

, ... I ' 
5 days; Fri 11130/071 Thu 12/06/07! 6 
·---------- --!------·-·····----·-·----·-"j·-·-- . -·-------~------··-· ·--;·-····-·-" 
5 days i Fri 12107107 1 Thu 12/13107 , 7 

5 days' Fri 12/14107 t Thu 12/20/07 
1
8 

' - ! I 
3 days: Fri 12121107: Tue 12125/07 '9 

J . l • L 
. 76 days 1 Wed 12126107 l Tue 04108108 l 

···- -- ------L--. -1o-ciay&T"Weii i212eiorr·'fUE.-o170liiilll\io ___ - --

2zdays, Wed-12/2Bio7 j Thu of124JOii i 10 

1Sdays: Wed Ol/09/08; Tue01/29108; 12. 
' 1 1 --- --~- --~~~"iil~-~~~~!~~~=~~~~-~9-~:ti~--~-: -----

: 15 days: Wed 01/30108' Tue 02/19/08 '14 

. 60 days ! Wed 12/26/07 l Tue 03118/0813 Traffic Signal Modification (lenox & AKon lntetsectionsl 
------ ugtiiiJQiiirou-iiil&iiiiiiS _______ ---- _-- -1o JiiYi t-w&iiomoos!--r-ueo3/oooal·iii'-

- -- '----·--··---~-•M0-0• ---~•-• ''' 00 00 0000 ~-ooOO ·-----·---... -~----••••--·••••••o••oooOo -'- ·····•--~---••••·---·r ---- ··--·--' 
3 Umerock base : 15days! Wed 03119/08 i Tue 04108108 i 17 

Curb & gutter ' 15 days i Wed 03io5108! Tue 03/25io8 i 18 

FOUNTAINS/WATER FEATuRES i 176 days: Wed 01.io9ioa: Wed 09110108: 
.. ---- ··- ....... -· ---·--· ····------~-- .. ····----____i ____________________ j_ ___________________ ! .... ---

88 days ; Wed 01109/08 : Fri 05109108 j 12 

e6daysl Monli51i2Jo8l Mon06/11iOO 122 
22 days j Tue OSiii/081 Wed 0911 Oibsl23 

. i41CiaYi[ W8dowliiat'W8CiioJiiiiiDaT _______ _ 
· ·- · --- · -- -- · 1-- --22d8YiTwe<i 04109To8 i --t1iiio5iii8To8]"1'ir·-- - -

! 88 days i Fri 05123108J Tue 09123108 j 26SS+10 days,-48 

__ __ ---,--- _ · Sdais\ Monoai2570a-j Frf63r.i.9108;i7Ss+6sd.Ys · 
1---=._j__ ----------------~--------------·---------- --- --·--- - -----·-- -----------~·--------t-··------------;~------------

29 I Laroe fight poles (50', blue) l 5 days: Wed 03126108. Tue 04/01108,20 

· 33 da-iS f Piton ·oiil25iilii l ·We<! 1 Oi081o8 h7Ss+ae d8ya 

- -

Project: LINCOlN ROAD SCHEDULE 
Dale: Thu 12114106 

Task 

Split 
~- Milestone 

Summary • ... -- ..... 
External Tasks ~J~'!IJ 

Ex1emal Milestone + · 
Progress Projact Summary T .,.. Deadline {). 

- - - -
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- - - - - - - - - - - - - - - - -
Conversion of Li,ncoln Road from Vehicular to Pedestrian 

10 Task Name I Duration I Slart I_- Finish I Predecessors r07 I Mar 18. '07 I Mar 06 '07 I Jl 
_________J_ slsiMIT wiT 

31 Landscape UpAghts i 33 days, Man 08125108, Wed 10/08/08, 2788+66 days ' 
··-r:i·- -· sifHITight5 i.foi .... · ---- -- ··- · -· · -- aaa&ys-1- !.iiinciat25ms~- wed 1oi68/0a ;rrss+66-ilaY8- -

33 Pay and display kiosks : 33 days I Mon 08125108 i Wed 10108108 1 2788+66 days 

34 Parking signs (handicap, no parking, etc.) ' 33 days Man 011125108 i Wed 10108108127SS+66 days 

---:----33 days : - Miii1'66i25iii6 T ·wed 1 oJ08/0iif27ss+66tiays · 
--35·-· ··Payjinone I 36--

37 

Slrael signs (dir'ecllonaij 

Smoker stations 

=:=l- ·:!~~~.~~~:~.:Walk s~nal 
~ BusSheHer 

41 SITE FURNISHINGS 
---42· ----CU.tom Seat Cu68s··- .. .. .. 

Bicyde Racks 

conduitS 
Controllar and wirings 

'trees-Not iii waiei!Miiires -
tiiiiitirtgatiOri· -- -- · 

Planiing bed & turf 

51 FINAL CLEANING AND ADJUSTMENT 

Task 

Project: LINCOlN ROAD SCHEDUlE I S IR 
Dele: Thu 12/\4/06 P 

Prog"'ss 

Prepa"'d by Development Service SoluAons, LLC 

· 33 days Mon 08J25106 i Wed 10108/08 , 2788+66 days 
' • i 

_ 33 days ! Mon 08/25108 ! Wed 10/08108 ! 2788+66 days 
-- ... . ··- .. -! ... 33days . 'Moii· ci8ii5i0s·; ·wea 1 ol08ioa ; 2'iss+s6 dais 

33 days . Wed 03126108 : Fri 05/09108 : 20 

33 days ' Mon 08125108 1· Wed 10108108 
1 
2788+66 days 

, 10-daya i Wed 09124108 i Tll9 10/07/08 i 
--~--- ·-····-··-- ·· -···-~----· ... -· · ------- 'T ·• ···-----···-·--·-··-·t·· -·-· ·-·-- -- ---------<--······----.. 

; \0 days! Wed 09124108 i Tue\0/07108! 27 

' 10 dll)'s i Wed 09124108! Tue 10/07/08127 
I i I 

10 days! Wed 09124108: Tue 10/07/08:27 
-------~··j~·········--·------.l-------·--·-·-·----.. ····+-- ·-~ ........ __ ,_ ___ ,__; ..... 
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Certificate of Completion 
Demolition Permit 

EXHIBIT "F" 

DEVELOPMENT APPROVALS 

Department of Environmental Protection Permit (if required) 
Department of Environmental Resource Management Permit 
FOOT Permit 
Building permits for: 

Electrical 
Plumbing 

Miami-Dade County Public Works Department Permit (if required) 
Public Works Permit, Paving and Drainage 
Public Works Permit, Water and Sewer 
Such other permits as may be required by Federal, State and local law 
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EXIDBIT "G" 

BUDGET FOR REPLACEMENT OF SIDEWALKS, CURBS AND GUTTERS 

[attached) 
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1 or 1 

LINCOLN ROAD PEDESTRIAN CONVERSION 
ALTON ROAD TO LENOX AVENUE 

The aforementioned Opinion of Probable Cost (OPC) is based on schematic plans. The costs shown are based on 
engineering assumptions which will be adjusted upon final determination of the design. This OPC is non-binding and subject 
to change. 

1/512007 
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EXHIBIT "H" 

DOCUMENTS PROVIDED BY THE CITY TO DEVELOPER 

1. Water, sewer and stormwater utility drawings for Lincoln Road, N. Lincoln Lane and 
Alton Court. 

2. Memoranda to Finance and Citywide Projects Committee meetings and Commission 
meetings. 

3. Sonar study of all existing underground facilities, equipment and utilities within the 
Project Site. 
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EXHIBIT "I" 

FORM OF EASEMENT 'AGREEMENT 

[attached) 
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Prepared by and after recording rtturn to: 
Adam D. Lustig, Esq. 
Bilzin Sum berg Baena Price & Axelrod LLP 
200 South Biscayne Boulevard, Suite 2500 
Miami. Florida 33131-5340 

EASEMENT AGREEMENT 

THIS EASEMENT AGREEMENT (this "Agreement") is made as of the _ day of 
April, 2007, by and among CITY OF MIAMI BEACH, FLORIDA, a municipal corporation of 
the State of Florida (the "City"), UIA MANAGEMENT, LLC, a Delaware limited liability 
company ("UIA"), MBEACHI, LLLP, a Delaware limited liability limited partnership, 
authorized to transact business in Florida as MBeachl, LLLP, Ltd. ("MBeachl") and 
MBEACH3, LLC, a Delaware limited liability company ("MBeach3"). UIA, MBeachl and 
MBeach3 are each, a "Developer Party" and collectively, the "Developer Parties". The City and 
Developer Parties are each, a "Party", and collectively, the "Parties". 

RECITALS: 

A. MBeachl is the owner of certain land located at Jill Lincoln Road, Miami 
Beach, Florida, and more particularly in the attached Exhibit "A-1" (the "MBeach I Property"). 

B. MBeach3 is the owner of certain land adjacent to the MBeach1 Property, located 
at 1665 Alton Road, Miami Beach, Florida, and more particularly described in the attached 
Exhibit "A-2" (the "MBeach3 Property", and together with the MBeachl Property, the "1111 
Lincoln Road Property"). 

C. The Design Review Board of the City approved the renovation of the existing 
office building located on the MBeach I Property and the construction of a new two story mixed
use building on the MBeach3 Property and a new seven story mixed-use parking structure on the 
MBeach 1 Property (collectively, the "1111 Lincoln Project"), pursuant to an Order dated 
February 7, 2006, under ORB File No. 19018 (the "DRB Order"). 

D. The Board of Adjustment of the City approved the 1111 Lincoln Project pursuant 
to an Order dated March 3, 2006, under File No. 3178 (the "BOA Order"). 

E. As a condition under each of the ORB Order and the BOA Order, the owner of 
the 1111 Lincoln Road Property was required to enter into discussions with the City to explore 
the possibility of closing the block of Lincoln Road between Lenox Avenue and Alton Road to 
vehicular traffic and extending the Lincoln Road pedestrian mall west to Alton Road. 
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F. The City and UIA, an affiliate of MBeachl and MBeach3, have entered into a 
Development Agreement simultaneously herewith providing for UIA to design and construct a 
new pe.destrian mall and the closure of Lincoln Road from Lenox A venue to Alton Road along 
with sidewalk and other improvements along Alton Road, Lenox Ave and Lincoln Lane (the 
"Lincoln Road Project" ) . 

G. In order to facilitate the construction, pursuant to the Development Agreement, 
the City agreed to grant to MBeachl and MBeach3 certain easements and/or right-of-way 
permits for the construction and future maintenance of both the Lincoln Road Project mid !Ill 
Lincoln Project. 

NOW, THEREFORE, in consideration of the premises and the covenants contained 
herein, the Parties hereto agree as follows: 

l. Recitals. The above and foregoing recitals are true and correct and incorporated 
herein by reference thereto. 

2. Grant of Easements. The City hereby grants to Developer Parties (a) a temporary 
construction right-of-way permit and/or easement and continuing maintenance easements and/or 
right-of-way permits along Lincoln Road, Alton Road, Lincoln Lane, Alton Court, and Lenox 
Avenue, the dedicated rights-of-way adjacent to the 1111 Lincoln Road Property (each, a "Right
of-Way" and collectively, the "Rights-of-Way"), for the construction and maintenance 
of, without limitation, the architectural overhangs and features over pedestrian portions of the 
Rights-of-Way adjacent to the MBeachl Property, as depicted in the attached Exhibit "8-1" and 
the MBeach3 Properly, as depicted in the attached Exhibit "8-2", including below grade pile 
cap encroachments, as depicted in the attached Exhibit "C" (collectively, the Ill! Lincoln 
Project Easement Improvements"), and (b) a subsurface utility easement for the installation, 
operation, and continuing maintenance of underground utilities to be located in the Rights-of· 
Way that are necessary to serve the buildings to be constructed by MBeachl on the MBeachl 
Property and by MBeach3 on the MBeach3 Property (collectively, the "Utilities"). 

Developer Parties, at the request of the City's Public Works Director, shall provide the 
City with a survey and/or sketch delineating and marking on the surface of the Rights-of-Way, 
the exact location of each underground utility facility, which survey/sketch shall be periodically 
updated by Developer Parties in the event of relocation of an existing underground utility facility 
and/or placement of a new facility within the subsurface of the Rights-of-Way. 

The City specifically reserves the right to allow other utility facilities to be installed 
under, across, and within the Rights-of-Way (and to grant additional non-exclusive easements 
permitting the installation, operation, and maintenance of same), provided such facilities do not 
materially interfere with the Utilities. 

3. Maintenance. 

(a) (i) In its construction and continuing maintenance of the 1111 Lincoln 
Project Easement Improvements, and (ii) in its installation, operation, and continuing 
maintenance of the Utilities, Developer Parties shall use best efforts to avoid causing any 

2 
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damage to, or any material interference with, the Rights-of-Way (including, without limitation, 
other improvements within the Rights-of-Way and other utility facilities installed under, across, 
or within the Rights-of-Way). 

(b) In making use of the easements for the 1111 Lincoln Project Easement 
Improvements and the Utilities, Developer Parties shall: 

(i) To the extent feasible, use best efforts to coordinate their 
construction, repair and maintenance activities within the Rights-of-Way with the City's 
construction, maintenance and operation of public improvements upon the Rights-of-Way and/or 
adjacent property owned by the City; 

(ii) Use best efforts to minimize interference with the City, and the 
public's, use and enjoyment of the Rights-of-Way and/or adjacent property owned by the City, 
together with any improvements constructed thereon; 

(iii) After the performance of any work in connection with the (A) 
construction and continuing maintenance of the 1111 Lincoln Project Easement Improvements, 
and (B) installation, operation, and continuing maintenance of the Utilities, replace and restore, 
at Developer Parties' sole cost and expense, the Rights-of-Way and/or improvements disturbed 
by such work, to substantially the same condition of such area and/or improvements before the 
performance of such work; 

(iv) In no event other than an emergency, repair, replace, remove, or 
otherwise take any action at any time within the Rights-of-Way without first providing the City, 
through its Public Works Director, with thirty (30) calendar days prior written notice, and 
without obtaining the prior written consent of the City, which consent may be withheld by the 
City, in the City's reasonable discretion; and 

(v) At all times, keep the Rights-of-Way free from obstruction of any 
kind or nature whatsoever, except as may be required from time to time to effect the 
construction, installation, maintenance and/or repair of either the II II Lincoln Project Easement 
Improvements and/or the Utilities; provided that at all times after the completion of construction 
of the 1111 Lincoln Project Easement Improvements, there shall be reasonable access over the 
Rights-of-Way to permit the City, and the public, to utilize and/or enjoy the Rights-of-Way, and 
adjacent property thereto owned by the City, and sufficient to permit normal pedestrian traffic 
flow. 

4. Dedication and Vacation of Land. MBeachl hereby agrees, subject to the 
Vacation, to dedicate to the. City for right-of-way purposes a portion of the 1111 Lincoln Road 
Property owned by it, more particularly described in the attached Exhibit "D". In return for 
such agreement by MBeachl, the City hereby agrees, subject to and contingent upon Developer 
Parties' compliance with the City's Requirements for Vacation of Alleys, Easements and City 
Rights-of-Way, as same may be amended from time to time (including, without limitation, City 
Commission approval following a duly noticed public hearing), to vacate a minor portion of 
Lincoln Lane, more particularly described in the attached Exhibit "E" (the "Vacation"). 
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5. Nature of Easement. The burdens and benefits of the easements created herein 
shall run with the land and shall inure to the benefit of, qnd be bi!!ding upon the Parties and their 
respective successors and/or assigns, and all persons claiming under them. Any transferee of a 
Developer Party and/or Developer Parties, or its/their successors or assigns, as the case may be, 
shall be bound by all terms and conditions of this Agreement. For purposes of a transfer and/or 
assignment of this Agreement, a Developer Party and/or Developer Parties shall only be permitted 
to assign a Developer Party's and/or Developer Parties' rights hereunder to (and a Developer Party 
and/or Developer Parties' successors shall only include) successor owner(s) or mortgage lenders of 
the 1111 Lincoln Road Property and/or association(s) designated with the responsibility of 
maintenance of the common areas in connection with the development or operation of the 1111 
Lincoln Road Property. A Developer Party's and/or Developer Parties' successors and/or assigns 
shall not include individual unit owners or individual renters unless such unit owners or renters are 
successor owner(s) and/or associations as described above. 

6. Governing Law. This Agreement shall be governed by and construed in 
accordance with the laws of the State of Florida, both substantive·and remedial, without regard to 
principles of conflict of laws. The exclusive venue for any litigation arising out of this 
Agreement shall be Miami-Dade County, Florida, if in State court, and the U.S. District Court, 
Southern District of Florida, if in federal court. BY ENTERING INTO THIS AGREEMENT, 
CITY AND DEVELOPER PARTIES EXPRESSLY WAIVE ANY RIGHTS EITHER PARTY 
MAY HAVE TO A TRIAL BY JURY OF ANY CIVIL LITIGATION RELATED TO, OR 
ARISING OUT OF, THIS AGREEMENT. 

7. Counterparts. This Agreement may be signed in counterparts with the same force 
and effect as if all required signatures were contained in a single, original instrument. 

8. Term. The easements, covenants, conditions and restrictions contained in this 
Agreement shall be effective commencing on the date of recordation of this Agreement in the 
office of the Clerk of Court of Miami-Dade County and shall remain in full force and effect 
thereafter in perpetuity, unless this Agreement is modified, amended, canceled or terminated by 
the written consent of the Parties. 

Notwithstanding the preceding paragraph, the City may terminate this Agreement, 
as to the portion of same pertaining to the Utilities, by giving written notice to Developer Parties 
stating that the Utilities have been abandoned, if Developer Parties' use of the Utilities ceases, and 
the cessation of that use is for a continuous period of one (1) year, in which case Developer Parties 
shall deliver to City, within thirty (30) calendar days after receipt of written request, an executed 
and acknowledged Release, in form and substance reasonably satisfactory to the City, terminating 
that portion of this Agreement pertaining to the Utilities. If Developer Parties fail to timely deliver 
an appropriate Release to City, City may place of record in the Official Records of Miami-Dade 
County, Florida, an affidavit that abandonment has taken place and such notice has been properly 
given. Unless Developer Parties place of record in the Official Records of Miami-Dade County, 
Florida, within twenty (20) calendar days thereafter, an affidavit that the Utilities were used within 
the prior one (I) year period in question, this Agreement shall be conclusively deemed abandoned 
as to the Utilities. 
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9. Relocation of Utilities. Developer Parties shall have the right to relocate the 
Utilities, subject to City's prior written consent, which consent may be withheld by City, in 
City's reasonable disc.retion, and, if approved, shall be further subject to the following terms and 
conditions: 

(a) Such relocation is of such a nature to permit the use and operation of 
Developer Parties' facilities at substantially the same level of service as existed before the date 
of the relocation; 

(b) City and Developer Parties shall have executed and recorded in the 
Official Records of Miami-Dade County, Florida, an amendment to this Agreement modifying 
the location of the easement granted from the City to Developer for the relocated Utilities; and 

(c) Developer Parties agree to pay the costs for the relocation of the Utilities. 

(d) Notwithstanding the foregoing, Developer Parties hereby agree to relocate 
the Utilities to other locations in the Rights-of-Way at their own expense, if reasonably required 
to do so by the Public Works Department of the City as a result of the Utilities materially. 
interfering with any other utility facilities installed or to be installed by the City under, across or 
within the Rights-of-Way. Failure of Developer Parties to timely comply with the Public Works 
Department's notice to relocate will result in the City having the right to cause the items to be 
relocated and charge Developer Parties for all costs incurred in the removal and relocation of the 
Utilities and to record a lien against the 1111 Lincoln Road Property, if such costs are not paid 
by Developer Parties prior to the expiration of all applicable notice and cure periods under this 
Agreement. 

I 0. Indemnity. Developer Parties hereby indemnify and hold harmless and agree to 
defend the City from any and all actions, causes of action, claims, liabilities, demands, losses and 
expenses of any kind whatsoever, including, without limitation, reasonable attorneys' fees and 
court costs at trial and all appellate levels, which may be filed or made against the City, its 
ofticers, directors, partners, agents, employees, successors and/or assigns, by reason of any 
construction, installation, utilization operation, maintenance or repair pursuant to this 
Agreement, by Developer Parties, and/or their agents, contractors and/or employees, of either the 
1111 Lincoln Project Easement Improvement(s) and/or the Utilities. 

11. Remedies and Enforcement; Self-Help. In the event of a breach by either Party of 
any of the terms, covenants, restrictions or conditions hereof, the other Party shall provide 
written notice of such breach to the defaulting Party. If the defaulting Party fails to cure such 
breach within thirty (30) calendar days following written notice thereof by the non-defaulting 
Party (unless such breach creates an emergency requiring immediate action, in which case either 
Party may take action to correct the problem after such reasonable notice to the other Party as 
may be possible under the circumstances, or with respect to any such breach the nature of which 
cannot reasonably be cured within such thirty (30)-day calendar period, the defaulting Party 
commences such cure within such thirty (30)-day calendar period and thereafter diligently and 
continuously prosecutes such cure to completion), the non-defaulting Party shall have the right to 
pursue any one or more of the following remedies: (a) perform such obligation contained in this 
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Agreement on behalf of such defaulting Party and be reimbursed by such defaulting Party upon 
demand for the reasonable costs thereof; (b) full and adequate relief by injunction and/or all such 
other available legal and equitable remedies from the consequences of such breach, including 
payment of any amounts due; (c) specific performance; and/or (d) record a lien against the 1111 
Lincoln Road Property. Notwithstanding anything contained herein to the contrary, no breach 
hereunder shall entitle any Party to cancel, rescind, or otherwise terminate this Agreement. 

12. No Waiver. No waiver of any default of any obligation by any Party hereto shall 
be implied from any omission by the other Party to take any action with respect to such default. 

13. No Agency. Nothing in this Agreement shall be deemed or construed by either 
Party or by any third person to create the relationship of principal and agent or of limited or 
general partners or of joint venturers or of any other association between the parties. 

14. Severability. Each provision of this Agreement is hereby declared to be 
independent of and severable from the remainder of this Agreement. If any provision contained 
herein shall be held to be invalid or to be unenforceable or not to run with the land, such holding 
shall not affect the validity or enforceability of the remainder of this Agreement. In the event the 
validity or enforceability of any provision of this Agreement is held to be dependent upon the 
existence of a specific legal description, the parties agree to promptly cause such legal 
description to be prepared. 

IS. Force Majeure Events. Except in the event of any emergency requiring 
immediate action, whenever a period of time is herein prescribed for the taking of any action by 
either Party, neither Party shall be liable or responsible for, and there shall be excluded from the 
computation of such period of time, any delays due to strikes, riots, acts of God, shortages of 
labor or materials, war, governmental laws, regulations or restrictions, or any other cause 
whatsoever beyond the control of such Party. 

16. No Dedication. Neither this Agreemen~ nor Developer Parties' limited rights to 
use of the Rights-of-Way, as set forth herein, shall be deemed a dedication, either express or 
implied, of all or any portion of the Rights-of-Way to Developer Parties and/or their successors 
and assigns. 

I 7. Entire Agreement. This Agreement contains the complete understanding and 
agreement of the parties hereto with respect to all matters referred to herein, and all prior 
representations, negotiations, and understandings are superseded hereby. 

18. Amendment. The Parties agree that the provisions of this Agreement may be 
modified or amended, in whole or in part, or terminated, only by the written consent of the City 
and Developer Parties, or their respective successors and/or assigns, evidenced by a document 
that has been fully executed and acknowledged by the City and Developer Parties, and or their 
respective successors and/or assigns and recorded in the Official Records of Miami-Dade 
County, Florida. The Parties agree that they shall not unreasonably withhold completion or 
delay their written consent and approval of any amendment to this Agreement which is for the 
purpose of complying with any applicable law or necessary for the development of the Lincoln 
Road Project or 1 I I I Lincoln Project but only to the extent that such amendment to this 
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Agreement does not adversely affect, limit or modify the covenants and restrictions contained in 
this Agreement. 

19. Attorneys' Fees. In the event any Party institutes any legal action or proceeding 
for the enforcement of any right or obligation herein contained, the prevailing Party after a final 
adjudication shall be entitled to recover its costs and reasonable attorneys' fees incurred in the 
preparation and prosecution of such action or proceeding, at trial and at all appellate levels. 

20. Notices. Whenever either party desires to give notice unto the other, it must be 
given by written notice, (a) sent by certified United States mail, with return receipt requested, (b) 
by personal delivery with a signed receipt, (c) by recognized national overnight courier service 
or (d) by facsimile, in any case, addressed to the party for whom it is intended, at the place last 
specified; and the place for giving of notice shall remain such until it shall have been changed by 
written notice in compliance with the provisions of this paragraph. Notices given by an attorney 
for the City or Developer shall be deemed effective notices. For the present, the parties designate 
the following as the respective places for giving of notice, to wit: 

FOR CITY: 

City of Miami Beach 
1700 Convention Center Drive 
Miami Beach, Florida 33139 
Attn: City Manager 
Fax: (305) 673-7782 

With a copy to: 

City of Miami Beach 
1700 Convention Center Drive 
Miami Beach, Florida 33139 
Attn: City Attorney 
Fax: (305) 673-7002 

City of Miami Beach 
1700 Convention Center Drive 
Miami Beach, Florida 33139 
Attn: Fred Beckmann, Public Works Director 
Fax: (305) 673-7028 

FOR DEVELOPER PARTIES: 

c/o UIA Management, LLC 
1111 Lincoln Road, Suite 760 
Miami Beach, Florida 33139 
Attn: RobertS. Wennett 
Fax: (305) 531-4409 

MIAMII275569.5 7713726901 
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With a copy to: 

Bilzin Sumberg Baena Price & Axelrod LLP 
200 South Biscayne Blvd., Suite 2500 
Miami, Florida 3 3131 
Attn: John C. Sumberg, Esq. 
Fax: (305) 351-2201 

21. Estoppel Certificates. Either Party hereto, within ten ( 10) business days of its 
receipt of a written request from the other Party shall from time to time provide the requesting 
Owner with a written estoppel certificate duly executed stating: 

(a) to the best of such Party's knowledge, whether the other Party is in default 
or violation of this Agreement and setting forth with specificity the default or violation; and 

(b) that this Agreement is in full force and effect and identifying any 
amendments to the Agreement as of the date of such certificate. 

22. Further Assurances. From time to time, at the request of either Party and without 
further consideration, either Party shall execute and deliver any further instruments and take such 
other actions as the other Party may reasonably require to accomplish the purposes of this 
Agreement. 

(REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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rN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date 
first set forth above. 

WITNESSES: 

Sign 

Print Name 

Sign 

Print Name 

STATE OF FLORIDA 

COUNTY OF MIAMI-DADE 

CITY: 

CITY OF MIAMI BEACH, FLORIDA, 
a municipal corporation of the State of Florida 

By: __ ~~~--------------------
Name: David Dermer 
Title: Mayor 

ATTEST: 

By:. ___________________________ _ 

Name: Robert Parcher 
Title: City Clerk 

) 
)ss: 
) 

The foregoing instrument was acknowledged before me this day of 
_____ ·, 2007, by David Dermer, as Mayor, and Robert Parcher, as City Clerk, of the City 
OF MIAMI BEACH, FLORIDA, a municipal corporation of the State of Florida, on behalf of 
such municipal corporation. They are personally known to me or produced valid Florida driver's 
licenses as identification. 

Notary Public, State of Florida 

My commission expires: 

MIAMI 1275569.5 7713726901 
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WITNESSES: 

Sign 

Print Name 

Sign 

Print Name 

STATE OF FLORIDA ) 
)ss: 

COUNTY OF MIAMI-DADE ) 

DEVELOPER PARTIES: 

UIA MANAGEMENT, LLC, a Delaware 
limited liability company 

By: Urban Investments Advisors, LLC, a 
Delaware limited liability company, its 
Managing Member 

By: Wellspring Investments Management 
I, LLC, a Delaware limited liability 
compan~, its Managing Member 

By: _______ _ 

Name: Robert S. Wennett 
Title: Managing Member 

The foregoing instrument was acknowledged before me this . · day of , 
2007, by Robert S. Wennett, the Managing Member of Wellspring Investments Management I, 
LLC, a Delaware limited liability company, the Managing Member of UIA Management, LLC, a 
Delaware limited liability company, on behalf of such limited liability companies. He is 
personally known to me or produced valid Florida driver's licenses as identification. 

Notary Public, State of Florida 

My commission expires: 

MIAMI 1275569.5 7713726901 
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WI1NESSES: 

Sign: _______ _ 

Print Name: _____ _ 

Sign: _______ _ 

Print Name:. _____ _ 

STATE OF FLORIDA ) 
)ss: 

COUNTY OF MIAMI-DADE ) 

MBEACHl, LLLP, a Delaware limited liability 
limited partnership, authorized to transact business 
in Florida as MBEACHI, LLLP, LTD. 

By: MBEACHl GP, LLC, a Delaware limited 
liability company, its General Partner 

By: Urban Investments Advisors, LLC, 
a Delaware limited liability 
company, its Sole Member 

By: Wellspring Investments 
Management I, LLC, a 
Delaware limited liability 
company, its Managing 
Member 

By:_~-:----:--::-:-
Name: Robert S. Wennett 
Title: Managing Member 

The foregoing instrument was acknowledged before me this day of , 
2007, by Robert S. Wennett, the Managing Member of Wellspring Investments Management ], 
LLC, a Delaware limited liability company, the Managing Member of Urban Investments 
Advisors, LLC, a Delaware limited liability company, the Sole Member of MBeachl GP, LLC, a 
Delaware limited liability company, the General Partner ofMBeachl, LLLP, a Delaware limited 
liability limited partnership, authorized to transact business in Florida as MBeach, LLLP, Ltd., 
on behalf of such limited liability companies and limited partnership. He is personally known to 
me or produced valid Florida driver's licenses as identification. 

Notary Public, State of Florida 

My commission expires: 

MIAMI 1275569.5 7713726901 
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WITNESSES: 

Sign: _______ _ 

Print Name:. _____ _ 

Sign:. ________ _ 

Print Name: _____ _ 

STATE OF FLORIDA ) 
)ss: 

COUNTY OF MIAMI-DADE ) 

MBEACH3, LLC, a Delaware limited liability 
company 

By: 1665 ALTON ROAD CORP., a Delaware 
corporation, its Sole Member 

By: ___________ _ 

Name: Robert S. Wennett 
Title: Managing Member 

The foregoing instrument was acknowledged before me this day of , 
2007, by Robert S. Wennett, the Managing Member of 1665 Alton Road Corp., a Delaware 
corporation, the Sole Member of MBeach3, LLC, a Delaware limited liability company, on 
behalf of such corporation and limited liability company. He is personally known to me or 
produced valid Florida driver's licenses as identification. 

Notary Public, State of Florida 

My commission expires: 

MIAMI 1275569.5 7713726901 
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EXHIBIT "A-1 II 

LEGAL DESCRIPTION OF MBEACHl PROPERTY 

Lots 1, 2, 3, 4, 5 and 6, Block 39, COMMERCIAL SUBDIVISION, according to the Plat 
thereof, as recorded in Plat Book 6, Page 5 of the Public Records of Miami-Dade County, 
Florida, and 

Lots 7 and 8, Block 39, PALM VIEW SUBDIVISION, according to the Plat thereof, as recorded 
in Plat Book 6, Page 29 of the Public Records of Dade County, Florida, and 

MlAMll275569.5 7713726901 
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EXHIBIT "A-2" 

LEGAL DESCRIPTION OF MBEACH3 PROPERTY 

Lots 19 and 20, Block 39, COMMERCIAL SUBDIVISION, FIRST ADDITION, according to 
the Plat thereof, as recorded in Plat Book 6, Page 30 of the Public Records of Dade County, 
Florida. 

I MIAMI 1275569.5 7713726901 
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EXHIBIT "B" 

SKETCH OF ARCIDTECTURAL OVERHANGS 
AND FEATURES OVER RIGHTS-OF-WAY 

I MIAMI 1275569.5 7713726901 
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EXHIBIT "C" 

SKETCH OF PILE CAP ENCROACHMENTS 

MIAMI 1275569.5 7713726901 
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EXHIBIT "D" 

LEGAL DESCRIPTION AND SKETCH OF PROPERTY DEDICATED TO CITY 

MIAMI 1275569.5 7713726901 
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COUSINS SURVEYORS & ASSOCIATES, INC. 

® 
3921 SW 47TH AVENUE, SUITE 1011 
DAVIE, FLORIDA 33314 

(PROJECT NUMBER : 5085-04 ) 

CUENT : 

REVISIONS 
UND DE1CRIP1lDN t: sKETCfl 

CERTIFICPE,,OF" AUTHORIZATION : LB I 6448 
PHONE \954; 680-9885 FAX (954) 680-0213 

MBEACH1, LLLP 

LAND DESCRIPTION AND SKETCH 

LAND D[SCRIPTION : 

A PORTION OF LOT 7, BLOCK 39, 'PALII VIEW SUBDIVISION", ACCORDING TO 
THE PLAT THEREOF, AS RECORDED IN PLAT BOOK 6, AT PAGE 29 OF THE· 
PUBUC RECORDS OF WIAIII/OADE COUNTY, FLORIDA, BEING WORE 
PARTICULARLY DESCRIBED AS FOLLOWS; 

BEGIN AT THE NORTHWEST CORNER Of SAID LOT 7; 

THENCE SOUTH 00'<13'26' EAST ALONG THE WEST UHE Of SAID LOT 7, A 
DISTANCE OF 22.02 FEET TO A POINT OH A TANGENT CURVE CONCAVE TO 
THE NORTHEAST; 

THENCE SOUTHEASTERLY ALONG THE ARC OF SAID CURVE, HAVING A RADIUS 
OF 8.00 FEET, A CENTRAL ANGLE OF 90'02'39' AND AN ARC DISTANCE OF 
12.57 FEET; 

THENCE NORTH 89'08'55' EAST ALONG THE SOUTH UN£ OF SAID LOT 7, A 
DISTANCE OF 22.02 FEET TO A POINT ON A TANGENT CURVE CONCAVE TO 
THE NORTHEAST; 

THENCE NORTHWESTERLY ALOHG THE ARC OF SAID CURVE, HAVING A RADIUS 
OF JD.OO FEET, A CENTRAL ANGLE OF 90'02'39" AND AN ARC DISTANC£ OF 
47.15 FEET TO THE POINT OF BEGINNING. 

SAIO LAND SITUATE. LYING AND BEING IN THE CITY OF WIAW1 BEACH. 
loiiAWI/DADE COUNTY, FLORIDA; CONTAINING 180 SQUARE FEET, WORE OR 
LESS. 

IIDru; 

I. NOT VAUO W1THOUT THE SIGHATUR£ AND lH£ OFIICINAL RAISED SEAl. OF A FLORIDA 
UCEHSEO SURVEYOR AND WAI'P£R, 

2. LANDS SHOWN HEREON W[R£ NOT ABSTRACTED f'OR RIGHTS-01'-WAY, 
EASEWENTS, OWNERSHIP, OR OTHER IHSTIIUWENTS OF RECORD. 

3. DATA SHOWN HEREON DOES NOT CONSTITUTE A fiElD 'SURVEY AS SUCH. 

4. THE WD DESCRIPTION SHOWH HE!IEOH WAS PREPARED BY THE SURVEYOR. 

5. BEARINGS SHOW!! HEIIEON ARE ASSUWEO. THE SOUTH UN£ OF LOT 7, BLOCK 30 
"PAI.Iol YI[W SUBDIVISIOH", P.B. G, PG. 20, W/D.C.R. SAID UNE IJLUS N1!9'08'55'E. 

I HEREBY CERTIFY THAT THE ATTACHED 'LAND OESCRIPTIOH AND SKETCH" 
IS TRUE AND CORRECT TO THE BEST or WY KNOWLEDGE AND BEUEF 

~Q.."r&t~:~~~ERAN'jJ ~~giPN11 ~~'Y.:i:"· .. ~~~~ TEM~'/frr':Tf.:::Js THAT THIS . 
FOR SURVEYING IN THE STA~ or I'I.ORIIIA ACCORDING TO CHAPTD 61GI7 or 
THE FLORIDA ADIIINISTRATIVE COOE. PURSUANT TO SECTION 472.027, FLORIDA 
STAM('!;. SUBJECT TO THE OUAUrtCATIOHS NOTED HtREON. 

FOR THE FIIIW, BY: ------------------------------------
RICHARD E. COUSINS 
PROFESSIONAL SURVEYOR AND WAPPER 
FLORIDA REGISTRATION HO. 41 a8 

DATE FB/PC OWN CKD (PRCPa!TY AOORESS : 

Ol{IJ'/07 ---- •• R£C LAND DESCRIPTION 
!c SKETCH 

1111 UNCOLH ROAD 

FOR PARCEL TO . (SCALE: N/A CITY OF" 
MIAMI BEACH 

(SHEET 1 Of 2 

) 
) 
) 
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COUSINS SURVEYORS & ASSOCIATES, INC. (PROJECT NUMSER : 5085-04 ) 

~ 

>
UJ 
..J 
..J 
<( 

~ 

0 
N 

3921 SW 47TH AVENUE, SUITE I 011 CLIENT •• 
DAVIE, FLORIDA 33314 
CERTIFICATE.,Of AUTHORIZATION,; L8 I 6448 1.48EACH1, LLLP 
PHONE (9541 680-9885 FAX \954) 680-0213 

w 
:: 

~ tO 

"""" o~ 
•00 

N..q-

"'b 
0 
(/) 

LAND DESCRIPTION AND SKETCH 

"' ,_ 
g 
I 

!ij 

CkD CHECKED BY 
DWH DRAWN BY 
ri/P$ FIQD BOOK AIOQ PAG£ 
POl POOO or EGINNINO 
P0C I'OIHT OF COIOWDOCEIIENT 
P.8. PLAT BOOK 
WfO.C.R. WWII/DAII£ C00111Y R£COIIOS 
A ARC DCSTAH<:l 
R .... IUS 
6 tllfi!W. ......... 

LOT 8 
BLOCK 39 

. ~ POB 

!
NORTHWEST CORNER 
LOT 7, BLOCK 39 

,._ 

§ 
I 

"' :z 
::J 
,_ 
"' w 
~ 

P.B. 6 •. PG. 29, 1.4/D.C.R. 

SOUTH LINE - LOT 8 

NORTH LINE - LOT 7 

R=30.00' 
6=90"02'39" 

A=47.15' 

LOT 7 
BLOCK 

AREA= 180 SO FT. 

39 

R=B.OO' 
6=90"02'39" 

A= 12.57' 

--
N89"08'55"E 

22.02' 

SOUTH LINE - LOT 7 

20' ALLEY 

REVISIONS DATE FB/PC OWN CKD 
(

PROPERTY ADORnS : ] 

---- AY REC LAND DESCRIPTION 1111 UNCOLN ROAD 
& SKETCH 

FOR PARCEL TO (SCALE: 1"= 10' ) 
CITY Of . · 

'---------'----L.-_..JI-......1.-..J '---M-IA-MI_B_EA_c_H_.J ( SHEET 2 OF 2 ) 
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EXHIDIT"E" 

LEGAL DESCRIPTION AND SKETCH OF PROPERTY TO BE VACATED BY CITY 

MIAMI 1275569.5 7713726901 
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COUSINS SURVEYORS & ASSOCIATES, INC. (PROJECT NUMBER : 5085-04 ) 

CUENT : ~ 

REVISIONS 

3921 SW 47TH AVENUE, SUITE 1011 
DAVIE, fLORIDA 33314 
CERTIFICATE Of AUTHORIZATION : L~ I 6448 
PHONE (954) 680-9885 FAX (954J 680-0213 

MBEACH1, LLLP 

LAND DESCRIPTION AND SKETCH 

LAND DESCRIPTION : 

A PORTION Or THE AU.EV LYING ADJACENT TO LOT 20, BLOCK 39, 
"COIIMERCIAL SUBDIVISION, FIRST ADDITION", ACCORDING TO THE PLAT 
THEREOf, AS RECORDED IN PLAT BOOK 6, AT PAGE lO OF THE PUBLIC 
RECORDS or 111.'.111/0AOE COUNTY, fLORIDA, BEING lotORE PARTICULARLY 
DESCRIBED AS FOLLOWS; 

COIIIotENCE AT THE NORTHEAST CORNER Of SAIO LOT 20; 

THENCE SOUTH OO'ol8'26" EAST ALONG THE EAST UN[ or SAID LOT 20, ·A 
DISTANCE Of 22.01 fErT TO THE POINT Of BEGINNiNG; 

THENCE CONTINUE SOUTH DD'ol8'26" EAST ON THE SOUTHERLY EXTENSION Of 
SAID LOT 2D, A DISTANCE or 7.99 fEET; 

THENCE SOUTH 89'08'55" WEST ALONG THE EASTERLY EXTENSION OF SAID 
LOT 2D, A DISTANCE or 7.99 fEET TO A POINT ON A TANGENT CURVE; 
CONCAVE TO THE NORTHWEST; 

THENCE NORTHEASTERLY ALONG THE ARC or SAID CURVE, HAVING A RADIUS 
Of B.DD FErT, A CENTRAL ANGLE Of 89'57'21" AND AN ARC DISTANCE or 
12.56 fErT TO THE POINT Or BEGINNING. 

SAID LAND SITUATE, LYING AND BEING IN THE CITY Of IIIAMI BEACH, 
111.'.111/DADE COUNTY, FLORIDA; CONTAINING 14 SQUARE F£rT, WORE OR LESS. 

= 
1. NOT VALID WITHOUT THE SIGNATURE AND THE ORIGINAL RAISED SW. OF A I'I.ORIDA 

UC(NS[O SURVEYOR AND ~APP£R. 

2. LANDS SHOWI' HEREON WERE NOT ABSTRACTED FOR RIGHTS-of-WAY, 
EAS£WEHTS, OWNER911P, OR OTHER INSTRUUENlS or ·RECORD. 

3. DATA SHOWN HEREON DOES NOT CON$TITUTE A nELO SURVEY AS SUCH. 

4. TilE LAND DESCRIPTION SHOWN HEREON WAS PR£PAAED BY THE SURVEYOR. 

5. BEARINGS SHOWN HEREON ARE ASSUW[D, THE SOUTH UN[ OT LOT 2D, BLOCK 39 
"COIIWERCIAL SUBDIVISION, RRST ADOITIDN", P.a 6, PG, 30, 11/D.C.R. 
SAID UN£ BEARS S89'08'55"W. 

I HEREBY C£RTIN fflAT THE ATTACHED "LAND DESCRIPTION AHD sKETCH" 
IS TRUE MOD CORRECT TO THE BEST or IIY KNOWLEDGE AND IWEF 
AS PR£PAI<£D UNDER 1otV DIRECT!PN IN ~ARCH, 2007, I fURTHER CERTIFY THAT THIS 
'LAND D£5CRIPTION AND SKETCH WEEIS THE W~IWUW T£CHNICAL STANDARDS 
TOR SIIRYEYIHG IH THE STAT[ or fLORIDA ACCORDING TO CHAPTER 61G1 7 or 
THE FLORIDA ACWINISTRAnV£ CODE.. PU!ISUANT TO SECTION 472.027, f\.ORIDA 
STATUTES. SUBJECT TO THE QUALIFlCATIONS NOT[O HEREON. 

TOR THE TIRW, BY: -----------------------------------
RICHARD E, COUSINS 
PROI't:SSIONAL SURVEYOR MOD WAPPER 
f\.ORIOA REQSTRATION NO. 4188 

OATE fB/PG OWN CKD l PROPERTY ADDRESS : 

03/06/07 ----- AV ""' 
LAND DESCRIPTION 1 II 1 UNCOLN ROAD 

& SKETCH 

(SCALE: FOR PARCEL FROII N/A 
CITY OF' 

MIAMI BEACH (SHEET 1 OF' 2. 

) 
) 
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COUSINS SURVEYORS & ASSOCIATES, INC. (PROJECT NUMBER : 5085-04 ) 

3921 SW 47TH AVENUE, SUITE 1011 
DAVIE, fLORIDA 33314 CUENT : 

1.18EACH1, llLP CERTifiCATE,,Of AUTHORIZATION,_: L8 # 6448 
PHONE (954J 680-9885 FAX l954) 680-0213 

LAND DESCRIPTION AND SKETCH 
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LAND DESCRIPTION 

I ( PIIOPEIIIY ADDIIES$ : 
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This instrument prepared by and 
after recording return to: 
Adam D. Lustig, Esq. 
Bilzin Sumberg Baena Price & Axelrod LLP 
200 South Biscayne Blvd., Suite 2500 
Miami, Florida 33131-5340 

1111111 IIIII IIIII 1011111111111111111 Jill 1111 
CFN 2009R0~~9391 
OR Bk 26?11 Pss 3252 - 32751 !24Pss) 

RECDROEO 06122/2009 15:37:51 
HARVEY RUVIN, CLERK DF COURT 
HIAMI-OAOE COUNTY, FLORIDA 

(For Recorsier's Use Only) 

FIRST AMENDMENT TO DEVELOPMENT AGREEMENT 

TillS FIRST AMENDMENT TO DEVELOPMENT AGREEMENT (this "Amendment") 
is entered into as of the~ day of .;{UN€ , 2009, by and between the CITY OF 
MIAMI BEACH, FLORIDA, a municipal corporation of the State of Florida (the "City") and 
VIA MANAGEMENT, LLC, a Delaware limited liability company ("Developer"). 

RECITALS: 

A. The City of Miami Beach, Florida, a municipal corporation of the State of Florida 
(the "City"), is the owner of certain land located on Lincoln Road between Lenox Avenue and 
Alton Road, in Miami Beach, Florida, more particularly described in the attached Exhibit "A" 
(the "Project Site"). 

B. In December 6, 2006, the City Commission adopted Resolution No. 2006-26422, 
approving a conceptual plan for the closure of Lincoln Road to vehicles between Lenox Avenue 
and Alton Road and construction of a pedestrian mall. 

C. In March 14, 2007, the City Commission adopted Resolution No. 2007-26494, 
approving a Development Agreement between the City and Developer, for the design, 
development._ and construction of certain improvements to the 11 00 Block of Lincoln Road, in 
conjunction with the project being developed by MBeachl, LLLP, an affiliate of Developer, at 
1111 Lincoln Road, Miami Beach, Florida (the "MBeachl Property"). 

D. The City and Developer entered into a Development Agreement dated April 11, 
2007 and recorded in Official Records Book 25537, Page 1882 of the Public Records of Miami
Dade County, Florida (the "Development Agreement"). 

E. Under Section 52.1 of the Development Agreement, the Developer agreed to 
match the City's Art in Public Places ("AiPP") contribution and the City agreed that Developer's 
AiPP contribution would be utilized solely on the 1100 block of Lincoln Road between Lenox 
Avenue and Alton Road and that the art and artists shall be reviewed and selected pursuant to the 

Book26911 /Page3252 CFN#20090449391 Page 1 of 24 
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City's established AIPP procedures, as set forth in the City of Miami Beach Code, as same may 
be amended from time to time. 

F. At its regular meeting on April 12, 2007, and in conjunction with its established 
criteria, the AiPP Committee passed a motion establishing a Professional Advisory Committee 
("PAC") for the selection of the public artwork to be sited on Lincoln Road, between Lenox 
Avenue and Alton Road. 

G. At the November 27, 2007, PAC meeting, the members of the AiPP Committee 
spoke with Dan Graham (the "Artist"), who discussed his concept for the public artwork to be 
sited on Lincoln Road, between Lenox Avenue and Alton Road; the PAC unanimously agreed to 
proceed with a direct selection, and recommended the Artist for the AiPP project (hereinafter, 
Artist's proposal for the public artwork to be sited on Lincoln Road between Lenox Avenue and 
Alton Road, may also be referred to as the "AiPP Project") . 

H. At its meeting on June 17, 2008, the AiPP Committee unanimously selected the 
preliminary proposal for the AiPP Project. 

I. On July 30, 2008; the Neighborhoods/Community Affairs Committee reviewed 
and recommended approval of the AiPP Project. 

J. On August 20, 2008, a presentation was made to the Lincoln Road Merchants' 
Association Board of Directors and the Lincoln Road Merchants' Association voted unanimously 
in support of the AiPP Project. 

K. On September 2, 2008, a presentation was made to the City's Design Review 
Board and the Design Review Board \manimously approved the AiPP Project. 

L. On October 7, 2008, the Mayor of the City and City Commission approved the 
AiPP Project pursuant to Resolution No. 2008-26924 (the "Resolution"). 

M. The Resolution authorizes the City Manager to negotiate an agreement with 
Developer for the design, fabrication, installation and certain ongoing maintenance of the AiPP 
Project. 

N. The City and Developer desire to amend the Development Agreement, as more 
particularly set forth in this Amendment, to set forth the tenns and conditions of the design, 
fabrication, installation and maintenance of the AiPP Project. 

NOW THEREFORE, in consideration of the foregoing, the sum of Ten Dollars 
($10.00) and other good and valuable consideration, the receipt and sufficiency of which are 
hereby acknowledged, the parties, intending to be legally bound, agree as follows: 

1. Recitals. The foregoing recitals are hereby incorporated herein and made a part 
hereof by this reference. Capitalized terms not otherwise defined herein have the meanings 
given to such terms in the Development Agreement. 
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2. Correction. Recital K in the Development Agreement is modified by deleting 
the reference to "Resolution No. 2007-26493" and replacing it with "Resolution No. 2007-
26494". 

3. AiPP Project. 

(a) Design. Fabrication and Installation. Developer shall contract with the 
Artist for the design, fabrication and installation of the proposed artwork to be created by the 
Artist (the "Artwork") for the AiPP Project on the Project Site, in accordance with the Approved 
Artwork Design Drawings (as defined below). The current working title of the Artwork is 
"Pavilion". The City has approved the conceptual plan for the Artwork. Developer shall work 
with the Artist to complete the design development of the Artwork. The City shall not be 
responsible for any feasibility costs in connection with the design development of the Artwork. 
Upon completion of the design development phase, Developer shall submit the following to the 
Contract Administrator for its approval in accordance with the terms of the Agreement: (i) final 
design drawings for fabrication, (ii) Artist proofs, (iii) material samples, (iv) Artwork and 
Artwork support specifications for inclusion in site construction documents, (v) verified cost 
estimate, (vi) subcontractor list, (vii) building pennits, and (viii) a fabrication and installation 
schedule (collectively, the "Artwork Design Development Deliveries"). The final design 
drawings, upon approval from the Contract Administrator, shall be referred to as the "Approved 
Artwork Design Drawings". Based on the requirements of the approved Artwork conceptual 
design, the Contract Administrator has the right, in his/her discretion, to waive the submittal of 
any unnecessary Artwork Design Development Deliveries or postpone the submittal of any such 
items to the fabrication and installation phase of the Artwork for the AiPP Project on the Project 
Site. If the total cost of the design, fabrication and installation of the Artwork, as reflected in the 
verified cost estimate, exceeds $150,000, Developer shall have the right to either pay the excess 
or terminate its agreement with the Artist for the design, fabrication and installation of the 
Artwork, in which case the terms of this Section 3 shall automatically be null and void and 
Developer shall automatically be released from all obligations under this Section 3. However, 
Developer shall continue to have the obligation to match the City's 1~% of the Contract Sum for 
AIPP in accordance with the terms of Section 52.1 of the Development Agreement. Developer 
shall obtain all necessary permits required by the City for the fabrication and installation of the 
Artwork and shall provide such permits to the Contract Administrator for review and approval 
prior to fabrication. The City shall be responsible for payment of any permit fees. Upon its 
approval of the permits and Artwork Design Development Deliveries and completion of an 
architectural coordination review, Contract Administrator shall instruct Developer to cause the 
Artist to commence the fabrication of the Artwork by written instructions in the form of a Notice 
to Proceed issued by Contract Administrator. Developer shall use reasonable efforts to cause 
the Artist to complete the installation of the Artwork on the Project Site on or before Final 
Completion of the Work under the Development Agreement. 

(b) Payment. Upon completion of the design and fabrication of the 
Artwork and presentation of an invoice by the Developer to the City, the City shall contribute Y1 
of the total costs of the design and fabrication of the Artwork, but not to exceed $75,000 (the 
"City's AiPP Contribution"). Notwithstanding the preceding sentence in this subsection 3{b), or 
any other term of this Amendment, Developer shall be responsible for the supervision and 
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administration of the Artwork from inception to installation on the Project Site and fmal 
acceptance by the City. 

(c) final Acceptance. Upon completion of installation of the Artwork on the 
Project Site, Developer shall obtain final acceptance of the Artwork by the Contract 
Administrator. Upon fmal acceptance of the Artwork by the Contract Administrator (as provided 
herein), (i) the Artwork shall be owned by the City and be a part of the City's permanent AiPP 
collection and, accordingly, Developer shall convey title in the Artwork to the City through a 
Bill of Sale or such other instrument as is acceptable to the City Attorney; and (ii) Developer 
shall submit copies to the City of all photographic documentation and completed cataloguing 
forms received from the Artist and the Artist's architect that are in Developer's possession. If 
Developer utilizes computer technology in the fabrication of the Artwork, Developer shall 
submit electronic copies of any computer files that will support on-going operations or future 
repairs and conservation of the Artwork. 

Upon final acceptance of the Artwork by the City and receipt of the Bill of 
Sale (or such other inst:ru!nent acceptable to the City Attorney), the City shall thereafter be 
responsible for insuring the Artwork. The Artwork shall be insured: by (A) including the 
Artwork in the City's Fine Arts insurance policy (if available and provided the insurer accepts 
coverage) which, as of the date hereof, currently covers the works of art in the Bass Museum and 
the public art in the City's Art in Public Places (AiPP); or, (B) if the City's insurer either does not 
accept coverage of the Artwork or the amount for such coverage (if obtained) becomes 
commercially unreasonable at any time after the initial procurement of same, then the City may 
satisfY the insurance requirement by self insuring the Artwork. The determination that the cost 
of the coverage to insure the Artwork in the City's Fine Arts policy is commercially 
unreasonable (and, accordingly, the decision to self insure the Artwork), shall be made by and at 
all times remain within the sole discretion and determination of the City Manager. If (at any 
time) the City elects to cover the Artwork under option (A) (and provided the insurer accepts 
coverage), such coverage shall cover the replacement cost of the Artwork (as determined by the 
last appraised value of the Work for insurance purposes). If (at any time) the City elects the 
option to self insure the Artwork under option (B), the amount that the City shall be responsible 
for shall be at least equal to the sum of $150,000 (which amount represents the estimated total 
cost for the design, fabrication, and installation of the Artwork as contemplated by the parties 
under the Development Agreement); provided however, that the City's obligation under option 
(B) shall be further subject to and contingent upon the availability of such City funds. 

In the event that the Artwork is damaged, destroyed, and/or otherwise lost 
during any time when it is self insured by the City, and the City (after having made reasonable 
good faith efforts) does not have adequate funds to cover the minimum amount set forth in 
option (B), then the City Manager shall present his/her recommendation and findings, justifying 
non-availability of funds, to the City's AiPP Committee (or its successor City board or 
committee) and, thereafter, to the City Commission which, in its sole discretion and 
determination, may either accept the City Manager's recommendation (that funding is not 
available), or take such other action as it deems advisable. Notwithstanding anything contained 
herein to the contrary, upon any such action by the City Commission (i.e. on whether to accept 
the City Manager's recommendation or other action), the City shall have complied with the 
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requirements Wlder option (B) hereof, and shall be discharged from any further liability under 
the insurance requirements of this subsection 3(c). 

(d) Cleaning and Maintenance. Developer shall be responsible for ensuring 
that the glass component of the Artwork is designed to meet the requirements of the Florida 
Building Code. Developer shall be responsible for cleaning and maintenance of the Artwork as 
follows: (i) cleaning the Artwork as frequently as MBeachl, LLLP ("MBeachl ") cleans the 
storefront glass on the MBeachl Property; (ii) using reasonable efforts to remove any graffiti 
from the Artwork, but to the extent such graffiti cannot be removed and any glass needs to be 
replaced, Developer shall not be responsible for the replacement of such glass, except in 
accordance with the Maintenance Agreement described below; and (iii) developing an annual 
maintenance program for the Artwork, with the City being responsible for carrying out the 
maintenance of the Artwork (other than cleaning and graffiti removal, as set forth in 
subparagraphs (i) and (ii) above) (collectively, the "Maintenance Obligations"). The 
Maintenance Obligations in subsection (c){i)- (iii) shall be further memorialized in the covenant 
running with the :MBeachl Property and executed by MBeachl, and attached and incorporated as 
Exhibit "B" hereto (the "Covenant"). 

Notwithstanding the foregoing, the City has requested that Developer 
maintain, and Developer has agreed to maintain. the Artwork in accordance with the annual 
maintenance program for a period often (10) years following final acceptance of the Artwork by 
the City (the "Maintenance Agreement"). The City shall reimburse Developer for the 
maintenance costs as and when incurred by Developer in accordance with the annual 
maintenance program (other than cleaning and graffiti removal, as set forth in subparagraphs (i) 
and (ii) above), plus a fee of fifteen percent (15%) of the maintenance costs for management, 
supervision and overhead. For so long as the Maintenance Agreement is in effect, Developer 
shall provide the City with three (3) extra sections of glass (one section of each type of glass in 
the Artwork), at no additional cost to the City, and shall cause such glass to be stored at the 
MBeachl Property. Developer shall coordinate the installation of such extra glass, wben needed, 
and the City shall reimburse Developer for any labor costs incurred by Developer in connection 
therewith. If the extra sections of glass are used and the City needs additional glass, the City 
shall promptly reimburse Developer for the costs of purchasing such additional glass and for the 
labor costs in connection with the installation, plus a fee of fifteen percent (15%) for 
management, supervision and overhead. In the event the Artwork is removed from the Project 
Site, the Maintenance Agreement and the Maintenance Obligations shall automatically 
terminate. In the event MBeachl sells the MBeach1 Property, the Maintenance Obligations shall 
continue in full force and effect against subsequent owners of the MBeachl Property pursuant to 
the Covenant (unless said Covenant is released and or otherwise terminated pursuant to the 
terms therein). Developer shall have the right to either (A) assign Developer's Maintenance 
Obligations and the Maintenance Agreement to the purchaser of the MBeach1 Property or to an 
affiliate of such purchaser or (B) terminate Developer's Maintenance Obligations and the 
Maintenance Agreement, and, in either case, Developer shall thereafter be released from its 
obligations for cleaning, graffiti removal and maintenance of the Artwork in accordance with this 
subparagraph (c). 
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4. MiseeUaneous. 

(a) Entire Agreement. The Development Agreement, as modified by this 
Amendment, contains the entire understanding between the City and Developer with respect to 
the subject matter thereof and hereof, and there are no other agreements or understandings 
relative to the transaction evidenced by such instruments not contained in this Amendment and 
the Development Agreement. 

(b) Modification. No purported modification of this Amendment or the 
Development Agreement as amended hereby shall be valid Wl.less the same is in writing and 
signed by the City and Developer. All tenns, covenants and conditions of the Development 
Agreement not expressly modified herein are hereby confirmed and ratified and remain in full 
force and effect, and, as further amended hereby, constitute valid and binding obligations of the 
City and Developer, enforceable according to the tenns thereof. 

(c) Severability. If any provision of this Amendment or the application of a 
provision to any person or circumstance shall, to any extent, be invalid or unenforceable, the 
remainder of this Amendment and the application of the invalid or unenforceable provision to 
persons or circumstances other than those as to which it is invalid or unenforceable shall not be 
affected, and the remainder of this Amendment shall otherwise remain in full force and effect. 
Moreover, the invalid or unenforceable provision shall be reformed, if possible, so as to 
accomplish most closely the intent of the parties consistent with applicable law. 

(d) Countexparts. This Amendment may be executed in one or more 
counterparts, each of which shall be deemed an original, but all of which shall constitute one and 
the same amendment. 

(e) Facsimile. A facsimile or electronically transmitted copy of this 
Amendment shall be deemed for all purposes to be an original. 

[SIGNATURES TO FOLLOW ON NEXT PAGE] 
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IN WITNESS WHEREOF, the parties hereto have set their hands and seals the day and 
date first written above. 

WITNESSES: 

STATE OF FLORIDA 
)ss: 

COUNTY OF MIAMI-DADE ) 

CITY: 

CITY OF MIAMI BEACH, FLORIDA, 
a municipal corporation of the State of 

Florida •d 
~~~ 
Title: Mayor 

ATTEST: 

By: lltU,u ~ p (U~ 
Nam_e_:~R~obert~~P~ar-c7h-er----------=--

Title: City Clerk 

The foregoing instrument was acknowledged before me this 9 t/J day of 
~ , 2009, by Matti Herrera Bower, as Mayor, and Robert Parcher, as City Clerk, of 
~ City OF MIAMI BEACH, FLORIDA, a municipal corpomtion of the State of Florida, on 
behalf of such municipal corporation. They are personally to me or produced valid 
Florida driver's licenses as identification. 
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PrintN e 

r{; k,,. v 11 c.u.k 
si811" 
~be.c.Ct.s (Y)w\.tv-1 
Print Name 

STATE OF FLORIDA 

COUNTY OF MIAMI-DADE 

) 
)ss: 
) 

DEVELOPER: 

VIA MANAGEMENT, LLC, a Delaware 
limited liability company 

By: Urban Investments Advisors, LLC, a 
Delaware limited liability company, 
its Managing Member 

By: Wellspring Investments 
Management I, LLC, a 
Delaware limited liability 
company, its Managing 
Member 

.::---- ·=--~ 
B'§f_--:---==----
Name: Robert S. Wennett 
Title: Managing Member 

The foregoing instrument was acknowledged before me this t/- day of WI'!" J, 
2009, by Robert S. Wennett, the Managing Member of Wellspring Investments Management I, 
LLC, a Delaware limited liability company, the Managing Member of Urban Investments 
Advisors, LLC, a Delaware limited liability company, the Managing Member of UIA 
Management, LLC, a Delaware limited liability company, on behalf of such limited liability 
companies. He is personally known to me or produced valid Florida driver's licenses as 
identification. 
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NS SURVEYORS & ASSOCIATES, INC. 
3921 SW 4VENUE, SUnt 1011 

LAIIO DE5CIIPT10II : 

33314 
AUTHOIIIZATIOH 

A POimDN or UNCOUI fiQAD L\'IHO II£TWE£H AI.TDN IIC¥0 AND L£N0X 
AY£11U(, AS S110W11 C1M •CCIAIIJICW. ~. ACaiRliiiG TD TNt 
PlAT TIIERtOf', AS IIB:OEB) IN PlAT 8001C I, AT PAGE 5 01" TilE PUaiC 
RQ:IOIIDS OF "''1/IMilE .COUNtY, ·FI.CIIIA, IONCI liiOR£ PAR1'1CULAIILT 
blliCIIIIm AS F'OIJ.OWS: . 
BEillll AT TilE. WEST£111 IIOST SOUTHWEST CORNER or LOT 1, BLOCK 39 Of" 
SAID •C01111£11Cw. SlaiMSKIII"; ... - •. .. - ...... 

THENCE SDUTIOSTEIII.Y WING. TH£ A1C or A CUlM. CONCAVE TO TH£ 
NIIIITIIEAST, HAVIIG A RADIUS Of 1 MO Fm: A CDC1IW. AIIGI.£ OF 
10'02.'31" AND M1 .ARC DISI'ANC£ or 23.57 FEET; 

THENCE TANGDIT TO TH£ WT DE!CII&D CURYE NOIIIIf 11'011'5!1" nSr 
WIHG 1HE SOUTH L.IIIE or SAD IUD 31, A DISI'M«<E 01' 210 FEET TO. A 
1'01111' DN A TANGEIIT CtiM CONCAVE TO TH£ NOIITIIWEST; . 

THENCE NOI!1li1'ASTEIIY AL011C1 TH£ Ill& or SAID CUlM. HAVIIG A WilliS · 
or 1s.oo Fm, A comw. MKU or III'S1'21· AND "" ARC DISfAHC£ ·or 
23.55 Ft£T: . 

THDICE SOUDI 00'41'21" EASt, A DISTMIC£ or 1311.00 F£ri.TO A· POINT 
CIM A TANGOIT CURVE COMCAVE TO TilE SOUT!IWEST; 

THENCE SOUTHW£STEIII.f ALDIIG THE ARC or SAID CUlM, HAVIIG A IIAIIIUS 
Of 15.00 f"ttT; A CDITIW. -.1: Of 1111'112'31" AND All ARC DISfAIICE or 
23.57 Ft£T: . . . 

THEIICE soimt 88"1111'~' WEST AI.DfiG THE ~ 1..111£ til IUICIC 41 OF 
sAID "CDIIWERCW. Sl-..oN", A DISTANCE or 2tG.OCI FEET TO· A POifF 
DN A TANOOIT CURVE CIMCAY£ TO ·THE SOUli£AST; 

TH£NC£ NORTit£Astaa.y loi.OIIC '1HE Ill& or SAID CUllY£, HAVIMC A RADIUS . 
or 15.00 FIET, A CDITIW. ANGLE or W57'21" AND AN ARC DISI'AIICE 'OF. 
23.!55 FUT: . 

THDICf: NOIIfH G0'41'21" war, A DISfANC£ OF 1311.00 FEET TO THE I'Cllfl" 
or BE--. 
SAID I.AND llllVAT£, L'I'IIIO AND IDMO IN THE CIT'l 01' IIIAIII IIU.CH, 
IIIMII/DAO£ COIINT't', FLIIIIIDA; CONI'AIIIIIIll2,183 SQUAll£ .FEET, VOllE OR 
I!SS. . . 

LAND DESCRJPnON 
lc SKETCH 

FOR UNCOI)I ROAO 
BETWEEN ALTON 

WBEACH1, UlP 

4: LENOX AVE ( SH££T' 1 OF 3 
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-·--- ·-- ~- . ---

SURVEYORS &; ASSOCIATES, INC. 
3921 SW 47m SUIT£ 1011 

LAND DESCRIPT10N AND SKUCI:I 

ALTON .ROAD 

- - - -= --=-+= =tflf 

.-
% 

·o 
8 0 ,. II 

= z ... .. 
411 

:::0 ~ 
0 

> 
0 

L E N 0 X . A V E N U E. 

LAND DESCRIPTION 

- SKETCH F'OR UNCOLN ROAD . 

loi8EACH 1, LllP 

li ' .. ..... 

li .. · ... 

BETWEEN Al.rott ,::::::::::::£:::::::::=::;: 
A: L£NOIC AVE 

---------------~~---·-·······-· 
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.. • .. 

..... J,_ ... Ns suRvEYoRs &: AssociATEs. INC. (PROJEc NuwaER: 5085-04 ) 
3921 47TH AVENUE, SUIT£ 1011 . 

CUENT : 
UIIEACH1, LLLP . 

LAND DESCRIPTION AND· SKETCH 

111111; 

1. IIDt VALID WI1IIDUT 11tt -11111£ Alii 111£ a.w, RAISED SDL Of A ~ 
llCfJ8II 51.1111£1a11. Alii -- . . . . 

2. UoNDS - 11U1110M .-:.llal' .--.:liD n. ~Y. 
EAIDIUIIS, -··· Gil 0111111 ...,_ IIF -. 

l. IIlJA - ,_ DGU 1101 t:Ge1lMI. A FmJI ._.. A$ SUI:II. .. 

4. . .,. LAND I&CWIWM tND11Mt HEitEDM wa ,..,_., ~ THE SJIVl'fQI.. 

a. ~ SIGMI ._ ,. .....m. 111£ 1111111 liME or LilT 211. lUlCK a · 
"CCOIW':W. II- IIIII , Filii' ....,..., P.l. fo !'Go ;SO, lf/D.CJL 
SoliD Ull£ - _.U"w. 

LAND OESCIIIPTION 
at SKETCH 

FOR UNCOLH ROAD 

~--------------~--~--~--~--~~ ~N ~~ .t !DtOX AVE 
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This instrument prepared by 
and afu>r recording return to: 
Adam D. Lustig, Esq. 
Bilzin Sum berg Baena Price & Axelrod LLP 
200 South Biscayne Boulevard, Suite iSOO 
Miami, Florida 33131 

COVENANT RUNNING WITH THE LAND 

KNOW ALL BY THESE PRESENTS THAT MBEACHl, LLLP, a Delaware limited 
liability limited partnership ("MBeachl'') hereby makes, declares and imposes on the land herem 

- · - -- described, covenants_ nmning-with-the title -to the-land; which shali be .binding .on MBeachl,lts. _ 
heirs, successors in interest and assigns, personal representatives, mortgagees, lessees, and 
against all persons claiming by, through or under them; 

WHEREAS, MBeach1 is the fee simple owner of the property located at 1111 Lincoln 
Road and 1666 Lenox Avenue in Miami Beach, Florida, as more particularly described on the 
attached Exhibit "A" (the "MBeachl Property"); 

WHEREA, the City of Miami Beach, Florida, a municipal corporation of the State of 
Florida (the "City"), is the owner of that certain land located on Lincoln Road between Lenox 
Avenue and Alton Road, in Miami Beach, Florida, as-more particularly described in the attached 
Extubit "B" (the ''Project Site"); 

WHEREAS, in December 6, 2006, the City Commission adopted Resolution No. 2006-
26422, approving a conceptual plan for the closure of Lincoln Road to vehicles between Lenox 
Avenue and Alton Road and construction of a pedestrian mall; 

WHEREAS, in March 14, 2007, the City Commission adopted Resolution No. 2007-
26494, approving a Development Agreement between the City and UIA Management, LLC 
("UIA"), for the design, development, and construction of certain improvements to the 1100 
block of Lincoln Road, in conjunction with the project being developed hy MBeachl, an affiliate 
ofUlA, at 1111 Lincoln Road, Miami Beach, Florida; · 

WHEREAS, the City and UIA entered into a Development Agreement dated April 11, 
2007 and recorded in Official Records Book 25537, Page 1882 ofthe Public Records of Miami
Dade County, Florida, as amended by a First Amendment to Development Agreement dated of 
even date herewith (collectively, the "Development Agreement"); 

WHEREAS, as part of its ohligation under the Development Agreement, UIA agreed to 
match the City's Art in Public Places ("AiPP") contribution for a public artwork project on the 
11 00 block of Lincohi Road hetween Lenox Avenue and Alton Road; 

MIAMI1776067.5 7713726901 
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WHEREAS, at its regular meeting on April 12, 2007, and in conjunction with its 
established criteria, the AiPP Committee passed a motion establishing a Professional Advisory 
Committee ("PAC") for the selection of the ·public artwork to be sited on Lincoln Road, between 
Lenox Avenue and Alton Road; 

WHEREAS, at the November 27, 2007, PAC meeting, the members of the AiPP 
<::ommittee spoke with Dan Graham (the "Artist"), who discussed his concept for the public 
artwork to be sited on Lincoln Road, between Lenox Avenue and Alton Road; the PAC 
unanimously agreed to proceed with a direct selection, and recommended the Artist for the 
project (hereinafter, Artist's proposal for the public artwork to be sited on Lincoln Road between 
Lenox Avenue and Alton Road, may also be referred to as the "AiPP Project"); 

WHEREAS, at its meeting on June 17, 2008, the AiPP Corrimittee 1manimously selected 
-- · - -the preliminary-proposal for-the AiPP-Project-; - - - - - - - -

WHEREAS, on July· 30, 2008, tb.e Neighborhoods/Community Affairs Comnrlttee 
reviewed and recommended approval of the AiPP Project; and · 

WHEREAS, on August 20, 2008, a presentation was made to the Lincoln Road 
Merchants' Association Board of Directors and the Lincoln Road Merchants' Association voted 
unanimously in support of the AiPP Project; 

WHEREAS, on September 2, 2008, a presentation was made to the City's Design Review 
Board and the Design Review Board unanimously approved the AiPP Project; 

WHEREAS, on October 7, 2008, the Mayor of the City and City Commission approved 
the AiPP Project, pursuant to Resolution No. 2008-26924 (the "Resolution''); · 

WHEREAS, the Resolution provides that certain maintenance obligations relating to the 
AiPP Project be added as a covenant running with the land on the MBeachl Property; and 

WHEREAS, MBeachl will derive a benefit from the AiPP Project being located on the 
1100 block of Lincoln Road adjacent to the MBeachl Property. 

NOW THEREFORE, in consideration of the foregoing and for qther good and valuable 
consideration, MBeachl agrees as follows: 

I. The foregoing WHEREAS clauses are true and correct and incorporated herein by 
reference. 

2. As a material inducement for the City to locate the AiPP Project on the 1100 
block of Lincoln Road adjacent to the "MBeachl Property, MBeachl agrees to the following with · 
respect to the cleaning and maintenance of the proposed artwork to be created by the Artist (the 
"Artwork") for the AiPP Project: (a) MBeachl shall be responsible for cleaning, or causing to be 
cleaned, the Artwork as frequently as MBeachl cleans the storefront glass on the MBeachl 
Property; (b) "MBeachl shall be responsible for using reasonable efforts to remove, or cause to be 
removed, any graffiti from the Artwork, but to the extent such graffiti cannot be removed and 

MIAMlt776067.S 7713'726901 
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any glass needs to be replaced, MBeachl shall not be responsible for the replacement of such 
glass; and (c) MBeachl shall develop, or cause to be developed, an annual maintenance program 
for the Artwork, with the City being responsible for carrying out the maintenance of the Artwork 
(other than cleaning and graffiti removal as provided in subparagraphs (a) and (b) above). 

3. The provisions of this Covenant Running with the Land (this "Covenant") shall 
become effective upon their recordation in the public records of Miami-Dade County, Florida, 
and shall continue in effect and be binding upon MBeach 1, its successors in interest and assigns, 
for a period of thirty (30) years after the date of such· recordation, after which time they shall be 
extended automatically for successive periods of ten (1 0) years each, unless released in writing 
by the then owners of the ~eacbl Property and the City Manager, acting for and on behalf of 
the City of Miami Beach, Florida, upon the demonstration and affirmative finding that the same 
is no longer necessary to preserve and protect the Artwork and/or AiPP Project for the purposes 

- - - ·herein intended. . . . . .... ..: - - . 

4. The provisions of this Covenant may only be amended, modified or released: by a 
written instrument executed by the then owner or owners of the MBeachl Property, with joinders 
by all mortgagees, if any. Should this Covenant be so modified, amended or released, and the 
City Manager, aj,proves, then the City Manager shall forthwith execute a written instrwnent 
effectuating and acknowledging such amendment, modification or release. 

5. No modification, amendment, or release shall be effective without the City 
Manager's, prior written approval. 

6. An action to enforce the terms and conditions of this Covenant may be brought by 
the City and may be by an action at law or in equity against any parties or persons violating or 
attempting to violate any pro.visions of ibis Covenant. The prevailing party to any action or suit 
pertaining to or arising out of this Covenant shall be entitled to recover, in addition to costs and 
disbursements, allowed by law, such sum as the Court may adjudge to be reasonable for the 
services of bis attorney. This enfor~ment provision shall be in addition to any other remedies 
available at law, in equity or both. 

7. · Invalidation of any of these covenants by judgment of a Court of· competent 
jurisdiction shall not affect any of the other provisions, which shall remain in full force and 
effect. 

8. This Covenant shall be recorded in the public records of Miami-Dade County at . 
MBeachl's expense. 

9. All rights, remedies and privileges granted herein shall be deemed to be 
cumulative and the exercise of any one or more shall neither be deemed to constitute an election 
of remedies, nor shall it preclude the party exercising the same from exercising such other 
additional rights, remedies or privileges. 

10. Upon written request from MBeachl, the City shall provide MBeachl with an 
estoppel certificate regarding MBeachl's compliarice with the tenns of this Covenant. 
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11. Notwithstanding anything contained herein to the contrary, in the event (a) the 
total cost of the design.. fabrication and installation of the Artwork, as reflected in the verified 
cost estimate provided by UlA to the City, exceeds $150,000, and UIA elects to terminate its 
agreement with the City to contract for the design, fabrication and installation of the Artwork, in 
accordance With· the terms of the Development ~ment, or (b) the Artwork is fabricated and 
installed but later removed from the Project Site, in either case, this Covenant sball automatically 
terminate upon the occurrence of such event and MBeach1 shall be permitted to record a notice 
of termination of this Covenant in the Public Records of Miami-Dade County, Florida. 

12. . Notices. AIJ.y and all notices required or desired to be given hereunder shall be in writing 
and shall be deemed to have been duly given when delivered by barid (including recognin:d overnight 
courier services, such as Federal Express) or three (3) business days after deposit in the United States 
mail, by registered or certified mail, return receipt requested, postage prepaid, and addressed to the 

_____ re.l<ipicmt~Hb!.l~ad.~ss-~ .. ~hJI!! Ull Lincoln Road, Suite760, Miami Beach, Florida 33139, or 
to the City at 1700 ·Convention Center Drive:- Miami Beacli;'Flonda 33139' (Attii: ·· CitY ManagefJ (Or lo
such other address as any party shall hereafter specify to the other in writing). 

13. Venue/Governing LaW. This Covenant shall be construed in accordance with, and 
governed by, the laws of the State of Florida. Venue for all actions under this Covenant shall be in 
Miaini-Dade County, Florida. 

Signed, witnessed, executed and acknowledged on this IJ H day of J v)! i.-
2009. 

APPROVED AS TO 
FORM & LANGUAGE 
& FOR EXECUTION 

2m~:(- (..-5-DJ 
~y~.. Date 

~~ ~r :Jl,ryy; ~t- <;,- ~- oj 
City Planning Director Date 

(SIGNATURES CONTINUE ON NEXT PAGE] 
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Witnesses: MBEACHl,LLLP, a Delaware limited 
liability limited partnership 

By: MBEACHl GP, LLC, a Delaware limited liability 
company, its General Partner 

By: Urban Investments Advisors, LLC, a 
Delaware limited liability company, its Sole 
Member 

By: Wellspring Investments Management 
I, LLC, a Delaware limited liability 
company, its Managing Member 

-· - -- - <<~-n~a;;;;;•~c···c;;;;;o=-------...:· .... - ·-· ·-·-
J' Name: RobertS. Wennett 

Title: Managing Member 

STATE OF FLORIDA ) 
) 

COUNTY OF MIAMl-DADE ) 

The foregoing instrument was acknowledged before me by Robert S. Wennett, the 
Managing Member of Wellspring Investments Management I, LLC, a Delaware limited liability 
company, the Managing Member of Urban Investments Advisors, LLC, a Delaware limited 
liability company, the Sole Member of MBEACHl GP, LLC, a Delaware limited liability 
company, the General Partner of MBEACHl, LLLP, a Delaware limited liability limited 
partnership. He is personally known to me or has produced a driver's license as identification. 

Witness my signa.tuie and official seal this _!l_ day of VU06 , 2009, in the 

County and State aforesaid. 

My Commission Expires: II !,;l>9 
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JOINDER BY MORTGAGEE 
. CORPORATION 

I 
Mellon United National Bank, a national banking association, being the holder of that 

certain Renewal Mortgage, Notice of Future Advance, Assignment of Leases md Rents, Security 
Agreement and Fixture Filing executed by MBEACHl, LLLP, a Delaware limited liability 
limited partnership, to Mellon United National Bank, a national banking association, dated June I 26, 2008, filed June 27, 2008, in Official Records Book 26455, at Page 344, Public Records of 

. Miami-Dade County; Florida (the "Mortgage"), hereby consents to the filing of, and agrees that 

1
----- the-Mortgage shall be...subj~Jmd subon:lina~ . .to .lh_~ ~_:_of.. ~e _fo.!eg_o~ C.Q~~! ~l!'!!f!ipg_ ·- _ _ _ _ 

with the Land. 
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Signed, Sealed and Delivered . 
in the ce of: 

Mellon United N "onal Bank, a national 
b . . . 

STATE OF FLORIDA ) 
) SS: 

COUNTY OF MIAMI-DADE) 

The foregoing instrument ~JlS ac)mowles:lged before me this l:2..._ day of ;::r;N-e- , 2009, by Ull)l,..,.., -t: C:,..!~ce -P~dent of Mellon United 
National Bank, a national bank association, on behalf of said bank~She is personally known 
to me or bas produced a Florida driver's license as identification. 

My Co~ssym Expires: · 

'7J I I I) 

MJAMI1776067.S 7713726901 
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EXHIBIT "A" 

LEGAL DESCRIPTION OF MBEACHl PROPERTY 

Lots 1, 2, 3, 4, 5 and 6, Block 39, CO.MMERCIAL SUBDIVISION, according to the Plat 
thereof: as recorded in Plat Book 6, at Page 5, of the Public Records of Miami-Dade County, 

Florida, 

Together with: 

Lots 7 and 8, Block 39, PALM VIEW SUBDMSION, according to the Plat thereof, as recorded 
in Plat Book 6, at Page 29, of the Public RecOrds of Miami-Dade County, Florida, 

. --- - - --. --- - -~-·-·- -- - -- ---- .._ __ --- --· --- ____: - - ·--·- -- - -

Less and except 

A portion of Lot 7, Block 39, PALM VIEW SUBDIVISION, according to the Plat thereof, as 
recorded in Plat Book .6, at Page 29, of the Public Records of Miami-Dade County, Florida, 
being more particularly described as follows: 

Begin at theN orthwest comer of said Lot 7; 

Thence South 00°48'26" East along the West line of said Lot 7, a distance of22.02 feet to a point 
on a tangent curve concave to the Northeast; 

Thence Southeasterly along the arc of said curve, having a radius of 8.00 feet, a central angle of 
90"02'39" and an arc distance of 12.57 feet; 

Thence North 89°08'55" East along the South line of said Lot 7, a distance of 22.02 feet to a 
point on a tangent curve concave to the Northeast; 

Thence Northwesterly along the arc of said curve, having a radius of 30.00 feet, a central angle 
of90"02'39" and an arc distance of 47.15 feet to the Point of Beginning. 

Said land situate, lying and being in the City of Miami Beach, Miami-Dade County, Florida.; 
containing 180 square feet, more or less. 

• 

MIAMI 1776067.5 7713726901 
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ExmBIT "B" 

LEGAL DESCRIPT10N OF PRQJECT SITE 

[attached] 

--------- -·-·-·- ------------------------- --- --· --- -- ·- - ----·--·-·-··--- ----------------------

MIAMI 1776067.5 7713726901 

Book26911/Page3272 CFN#20090449391 Page 21 of 24 

·l 
I 

l 
j 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

-----~------'-----

•·•·n'-"'INS SURVEYORS & ASSOCIATES, INC. 
3!121 SW 47TH AVENUE, SUITE 1011 

3331-4 
AUTHORIZATION 

LAND DESCRIPTION AND SKETCH 

lAND II£SCIIIP1'10II I 

A PlliiTIIN or UNCOUI IIIDAD L'I'IHG BtnllDI ALTON IIOAII Alii 1.0101 
AVEIIlE. .AS SMOWII ON ·~ IUIIMSIIIII'", ofiCCCIIIIIIO TO THE 
PUT. tHE:IIEOI', 14 RB:OIIIIID 81 PUT IIODIC I, AT PAGE: 5 Of Til: PIJIUC 
·il£c:olos or IIIMI/DADE .c:outn'I,·NIIIIIIA, IIEliiG WORE PARTICIIURLY 
DI:SC"'ID 14 FlltilMs; 

BEGIN AT 111E IIES1EIII 11051' SCICJ1IIWESf CORIIEil or LOT 1, IILliCIC :5I OF 
•-~--------------- SAO "CCOIII££ICC,U ·5181MS11111"r .. ·· · ... ·- - - - ·- - - - - ------· ------ . --1~-- -··-

:n£JICf: SOU1H[.A51fltly A10IIC 111E oiiC or A C111M. CONCAVE TD THE 
NOIITHEAST, 111N11G A 1W11US or 1 UD Fm: A CDRIIAL AIIIU or 
10'02 '59" AND AN AIIC DISTo\IICE or ZU7 FEEl': 

TIIEIICE TMCIE!If TO Tit£ WT oac-ED aiM MOI1H lrDI'SS" EAST 
ALONG 111£ SQUTH IJNE or SAO IIJICIK :sa, A DISTAIICE or 2111 IUT TO A 
POINf ON A TAIIOEIIT aiM CONCAVE tO tHE IIOiftfiiiSt; 

tiiENC£ liiORIMEA57PLY ALONG tHE IIC or SAID CURYE. HAYI«l A UDIUS 
or 15.00 FU:f, A CEIITIAL loHGLE or 111'57'21" AIIO Nl AIIC DISTIIIICE OF 
23.55 IUT; . . 

THDIC£ SOUIH OD'4'2S" EAST, A DISTAIICE fll 130.00 Fm·TO A l'OIIT. 
ON A tMCIE!If aiM COIICAVE TD tilt SUU11MSI'; 

tHOIC£ $IIJII!IIWESIIXY. ALliNG THE Mil; or SMD CUM, HAYMI A IADIUS 
or 1$.00 FEET: A CEIITIAL NIGli: or 111'02'.31" AMD N1 AIIC OISTAIICE: OF 
23.57 FEU; . . 

TIIEIICIE soimt lrDI'55' WEST ALillll 11IE NCMftH uME or IILliCIC .Q Dr 
SoliD "c::WEECW. SIWDMSK"II", A DISTANCE or 2.10.00 f££T TD A P1*f 
ON A TANGEIIT CUlM cGIICAW: TO THE SCIUIICAST: 

11I£JIC£ HORTIIEASTEILY ALOIIG 11IE Me or SMD CUlM. HAYI«l A IWliUS 
or lUG FU:f, A COifiAL AHGI.E or 11'57'11" ltWJ N1 AIIC DISI'Nte£ OF. 
25.55 FtET; 

1HDIC£ NORtH 00'4'21" WEST, A DISUIICE or 13DJID inf TO 111£ I'CliiiT 
or Bh~IIIIIG. . . 

I
----....;_............__.~"-·~···---·~"'-
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___ p _____ 

LAND DESCRIPTION AND SKETCH 

ALTON .ROAD 

- - ·- - ---- ----oioii:Jiol.;_,.,. iL ... ·-· --·---·-·--·--- ·-· 
- ----u.:~n 

U!IDIIo . 

Ull' 1M! - W_lt - -...--..n. 

- .. .....:-IAIL.Jt ,... ______ . 

-"-'"'L 
- -----~· 

r-

z 
C') 

o I 
. .. ... . r- .. ... 

z. ~ 
!: 

;;o 

0 

> 
0 

LENOX AVENUE 

L.ANO . DESCRif'110N 
A: SK£TCK 

roR UNCOLH ROid) 

1-------f---t--'f--t-11· BETW£EN. ALTON 
. 1: LENOX AVE 

Book26911/Page3274 CFN#20090449391 

WEACH1, WP 

. . ; . . . . . 

~~ ........... 

. li ... 

.I 
Page 23 of 24 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

If) ,... 
N 
!'C) 

" Q. 

.... 
1"1 
o.w -o" NC 
ll 

~ 
COl-

D) 
rtc 
O.J 

----.--- ... ---- ·-- -----

I&ACH1, LU.P 

LAND DESCRIPTION AND· SKETCH 

111111; 

I, MOf VALID WIIIOII1' 111E SIGIIAMI: Ioiii 111E lliiMM. IWSO SDI. Ill' A NIMIA 
LICEIISID ~- .IIID IIM'PEIL· . . 

.I, tlllTA - - DIIEi liCIT cGMsnnnt A F1li.D - IS 1111:11. 

4. 111: LUID llf:SCWIIOii - lllllBIII - ,.._ rtf 1IIE ~ 

S. - .... '- - ASIIIIIID. 111E - LK Iff Ulf 20. ILOCIC M . 
.........._ 1-0 P FBI' o11111111011", P.l. e. PC. l1ll, II/I).C.L 
WI LK IDIS SWIII'SS'W. · 

lAND DESCIIIPTKlN 
a: SKETCH 

FOR L.INCOI..M ROAD 
BETWEEN ALTON 

It 1£110X A.VE 

1---------------.... -~ ...... 
Book26911/Page3275 CFN#20090449391 Page 24 of 24 

i 
) 





~ 
I 

' 
' 

~ 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

MANAGEMENT AGREEMENT FOR MAINTENANCE 
OF 1100 BLOCK OF LINCOLN ROAD 

~OI0-273CS 

THIS MANAGEMENT AGREEMENT FOR MAINTENANCE OF )1~ BLOCK OF 
LINCOLN ROAD (this "Agreement") is made and entered into as of th~ fQh.y of January, 
2010, by and between the CITY OF MIAMI BEACH, FLORJDA, a muniClpaJ corporation of the 
State of Florida (the "City"), and UIA MANAGEMENT, LLC, a Delaware limited liability 
company ("Manager"). 

RECITALS: 

A. The City is the owner of certain land located on Lincoln Road between Lenox 
Avenue and Alton Road, in Miami Beach, Florida, more particularly described in the attached 
Exhibit uA" (the "City Property"). 

B. On December 6, 2006, the City Commission adopted Resolution No. 2006-26422, 
approving a conceptual plan for the closure of Lincoln Road to vehicles between Lenox A venue 
and Alton Road and construction of a pedestrian mall. 

C. On March 14, 2007, the City Commission adopted Resolution No. 2007-26494, 
approving a Development Agreement between the City and Manager, fol' the design, 
development, and construction of certain improvements to the 1100 Block of Lincoln Road, in 
conjunction with the project being developed by MBeachl, LLLP ("MBeachl "), an affiliate of 
Manager, at 111 J. Lincoln Road, Miami Beach, Florida (the "MBeachl Property"). 

D. On April 11,2007, the City and Manager entered into a Development Agreement, 
recorded in Official Records Book 25537, Page 1882 of the Public Records of Miami-Dade 
Count)', Florida (the "Original Development Agreement"). 

E. On June 3, 2009, the City and Manager entered into a First Amendment to 
Development Agreement, recol'ded in Official Records Book 26911, Page 3252 of the Public 
Records of Miami-Dade County, Florida (the "First Amendment", and together with the Original 
Development Agreement, the "Development Agreement"). 

F. Section 52.6 of the Development Agreement provides that: (i) a comprehensive 
annual maintenance program and schedule is being prepared by the Design Architects for City 
for successful future maintenance of the "urban glade" features of the Project (as defmecl in the 
Development Agreement), including ponds, water features, indigenous plants and trees and 
special. lighting; (ii) such program and schedule shall be approved by City staff and relevant City 
agencies; and (iii) Manager shall provide oversight of such program and schedule as part of a 
separate agreement to be entered into with City. 

G. In accordance with Section 52.6 of the Development Agreement, the City and 
Manager desire to enter into this Agreement to set forth the tel'ms and conditions of Manager's 
management and oversight of the program and schedule for the Maintenance (as defined below) 
of the City Property. 

MIAMI !987129.6 7713726901 
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NOW, THEREFORE, for and in consideration of the premises and the mutual covenants 
and agreements contained herein, and other good and valuable consideration, tlte receipt and 
sufficiency of which are hereby acknowledged, the parties agree as follows: 

1. Recitals. The above recitals are true . and correct and incorporated herein by 
reference. 

2. Retention. The City hereby retains Manager, and Manager hereby agrees to 
provide management and oversight of the program and schedule for the Maintenance of the City 
Property for the City, on the terms and conditions provided in this Agreement. Manager shall 
use its reasonable efforts, skill, judgment and abilities in the discharge of its duties under this 
Agreement. 

3. Services to be Performed by Manager. Manager agrees to perform the following 
functions and services with respect to the program and schedule for the Maintenance of the City 
Property (collectively, the "Services"): 

(a) Each year during the Term (as defined below) of this Agreement, Manager 
will prepare a comprehensive annual maintenance program and schedule for the Maintenance of 
the City Property (the "Maintenance Program") ~U1d annual budget (the "Budget") for the 
Maintenance of the City Property for the City's fiscal year from October 1 st through September 
30tl1 ("Fiscal Year"). "Maintenance" shall mean the maintenance, mpair and replacement of the 
ponds, water features, plants and trees, lighting and electrical equipment, mechanical systems 
and natural stone payment on the City Property (collectively, the "Improvements"), trash 
removal, sweeping and cleaning. The Budget shall include all out-of-pocket expenses Manager 
expects to incur in connection with the performance of the Services under this Agreement, 
including, without limitation, liability insurance and legal fees and costs ("Manager's Expenses"). 
On or before February 1st of each Fiscal Year during the Term of this Agreement, Manager shall 
submit the proposed Maintenance Program and the Budget to the City's Contract Administrator 
(as defined below) for review and approval. The Director of the Public Works Department of the 
City, or his designee, shall be designated as the "Contract Administrator" for matters concerning 
this Agreement. The City agrees that a single person shall serve as Contract Administrator under 
this Agreement and the City shall notify Manager of the petson who shall serve as Contract 
Administrator and of any changes in who serves as Contract Administrator. The Contract 
Administrator shall review and approve or provide comments to the Maintenance Program and 
the Budget on or before March 1st of each Fiscal Year. Manager and the Contract Administrator 
shall use good faith and due diligence to have an approved Maintenance Program and an 
approved Budget (the "Approved Budget") by no later than September 30th of each Fiscal Year. 
In the event that the Maintenance Program and the Budget have not been approved . by the 
Contract Administrator on or before September 30th for a particular Fiscal Year, the 
Maintenance Program and the Budget for the immediately preceding Fiscal Year shall be used 
until such time as the Maintenance Program and the Budget has been approved. The Approved 
Budget for the balance of the 2010 Fiscal Year is attached as Exhibit "B". 

(b) Manager shall conduct a competitive bidding process respecting the 
selection a11d retention of all consultants and contractors involved in the Maintenance of the City 
Property (each, a "Contractor" and collectively, "Contractors") for the Maintenance of the City 

2 
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Property. Manager shall obtain at least tlrree qualified bids for each component of the 
Maintenance of the City Property work from licensed consultants and contractors. Manager shall 
have the right to select a Contractor, so long as its bid is not more than five percent (5%) above 
the lowest qualified bid .for such work. 

(c) Upon selection of each Contractor, Manager will prepare and negotiate the 
terms and conditions of the contracts. Each contract shall be prepared based on a form contract 
that has been preapproved·by the Contract Administrator. Manager shall submit each contract to 
the Contract Administrator for review and approval. The Contract Administrator shall review 
and approve or provide comments to each contract within fifteen (15) days !l.fter its receipt of 
each such contract. Manager, it1 its capacity as manager of the City Property, shall enter into the 
contracts with the Contractors. 

(d) Manager shall make recommendations regarding the establishment of, and 
shall assist in the implementation of, a financial control and accounting system with respect to 
the Maintenance Program. 

(e) Manager will monitor, oversee and supervise the Contractors perfmming 
the Maintenance of the City Property to make sure the work is in compliance with the 
Maintenance Progran1 and with each Contractor"s obligations under its respective contract. 

(f) Manager will be responsible for the Maintenance Program meeting the 
Cleanliness Index standards established by the City of Miami Beach, which al'e set forth in the 
attached Exhibit "C". 

(g) Manager will be responsible for the Maintenance Program meeting the 
City of Miami Beach Grounds Maintenance Service standards, which are set forth in the attached 
Exhibit "D". 

4. Manager's Responsibilities. The liability and responsibility of Manager for a 
default by it under the terms of this Agreement will be limited to the actual damages incurred by 
the City, its officers, directors, agents, and employees resulting from Manage1•smaterial breach 
tmder this Agreement (after expiration of any applicable notice and cure period) or Manager's 
willful misconduct or gross negligence. Notwithstanding anything to the contrary herein, 
Manager shall not be responsible or liable for the performance or lack of performance of any 
other person or entity whatsoever, including without limitation, the Contractors, and Manager 
shall not be responsible or liable for payment of any Maintenance costs in excess of the budgeted 
an10unts, the completion of the Maintenance of the City Property on time or in budget or any 
other matters whatsoever that involve the performance of third parties. In no event -will Manager 
be liable or responsible for consequential, incidental or punitive damages. It is understood that 
the responsibility for compliance with laws in com1ection with the Maintenance of the City 
Property shall be the responsibility of the Contractors, and not Mauager. Except as expressly set 
forth in this Agreement, Manager has made no representation whatsoever to the City with respect 
to the Maintenance .Program. Since Manager is responsible for the Maintenance of the City 
Property, the City agrees that, during the Term of this Agreement, the City shall not allow the 
use of the City Property, other than by members of the general public (for public purposes 
consistent with the public's use of the rest of Lincoln Road Mall), without prior written notice to 
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and coordination with Manager. In addition to use by the general public for public purposes; the 
aforestated restriction on the use of the City Property (or any portion thereof) shall also not apply 
to public or third party uses in conjunction with the following: (a) any City issued and/or 
approved sidewalk cafe petmit, film and print permit or artist vendor and/or street performer 
permit; (b) any City and/or City sponsored special event; or (c) any exercise of constitutionally 
protected First Amendment rights of free speech and/or assembly. The City or third parties who 
use 'the City Property for such public or third party uses shall be responsible for paying for all 
costs and expenses in connection with such use of the City Propetiy. 

5. Payment of Expenses. Manager shall submit applications for payment for the 
Maintenance work and Manager's Expenses at intervals of not more than once a month.; Each 
application for payment shall be submitted by Manager to the Contract Administrator on or 
before the tenth (lOth) day of each month during the Term. The Contract Administrator shall 
have ten (l 0) days after it is presented with an application for payment to review and approve 
same or state in writing its reasons for non-approval. The City shall pay approved applications 
for payment within thirty (30) days after the submittal of each application for payment to the 
Contract Administrator. With each application for payment, Manager shall submit itlVoices from 
all Contractors included within such application for payment. When Manager receives payment 
from the City on approved applications for payment, Manager shall remit payment to the 
applicable Contractor(s) within ten (10) days thereafter. Notwithstanding .anything contained in 
tltis Agreement, once a payment on an application for payment has been made by the City to 
Manager, City shall have no liability and/or other obligation to Contractors (or any other third 
parties) with regard to such payment. 

6. Fees. The City shall pay Manager for its Services in managing and overseeing the 
Maintenance Program, a monthly fee in the amount of fifteen percent (15%) of the total costs 
reflected in each approved application for payment (the "Fees"). Each application for payment 
shall show the total costs for the Maintenance of the City Property incurred during the time 
period covered by such application for payment and the Fees due to Manager. The City shall pay 
the Fees due Manager, together with the payment of each approved application for payment, 
within the time provided in Section 5 above. 

7. Indemnification. All contracts entered into by the City with Contractors 
performing Maintenance of the City Property shall provide that such Contractors indemnify and 
hold harmless and agree to defend Manager and the City from any and all actions, causes of 
action, claims, liabilities, demands, losses and expenses of any kind whatsoever for damage to 
property or injury to or death of persons, including, without limitation, reasonable attorneys' fees 
and court costs at trial and all appellate levels, which may be filed or made against Manager 
and/or the City, and their respective officers, directors, partners, agents, affiliates, employees, 
successors and/or assigns, as a result of the actions or inactions of such Contractors in connection 
with the Maintenance of the City Property perfonned or required to be performed by such 
Contractors, except to the extent such claims result from Manager's and/or the City's gross 
n(':gligence or willful misconduct. 

8. Cooperation. Should any claims, demands, suits or other legal proceedings be 
made or instituted by any person against the City or Managet· wltich arise out of the matters 
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relating to this Agreement, Manager or the City shall provide the other party all pertinent 
information.and reasonable assistance, in the defense or other disposition thereof. 

9. Tem1. This Agreement shall commence on Final Completion of the Work and 
continue until the date that is. ten (10) years following the date thereof {the "Term"), unless 
terminated sooner in accordance with the terms oftlris Agreement. 

1 0. Default. 

(a) If Manager breaches its obligations as specifted herein (and same are not 
waived in writing by the City), then the City shall give Manager \Nritten notice specifying the 
nature of the default and Manager shall have thirty (30) days after receipt of such notice within 
which to cure the specified defuult; provided, however, if the nature of such default is such that 
the same cannot reasonably be cured within such thirty (30) day period, Manager shall not be 
deemed to. be in default if Manager shall, within such period, commence such cure and thereafter 
diligently prosecute the same to completion; provided further, ho-vv:ever, that the maximum cure 
period for any default hereunder shall not exceed ninety (90) days from the date of the initial 
written notice of default from the City to Manager. If the default is not cured within the 
applicable cure period, or if Manager becomes the subject of any bankruptcy or insolvency 
proceeding, then the City may, on written notice to Manager, terminate thls Agreement. 

(b) If the City breaches its obligations as specified herein (and same are not 
waived in writing by Manager), then Manager shall give the City written notice specifying the 
nature of the default and the City shall have ten (1 0) days after receipt of such notice, in the case 
of a monetary default, or thirty (30) days after receipt of such notice, in the case of a non
monetary default, within which to cure the specified default; provided, however, if the nature of 
such default is such that the same cannot reasonably be cured within such thirty (30) day period, 
the City shall not be deemed to be in default if the City shall, within such period, commence such 
cure and thereafter diligently prosecute the same to completion; provided further, however, that 
the maximum cure period for any default hereunder shall not exceed ninety (90) days from the 
date of the initial written notice of defanlt from Manager to the City. If the default is not cured 
within the applicable cure period, then Manager may, on written notice to the City, terminate tlris 
Agreement. 

11, Tennination. Manager shall have the right to terminate this Agreement for 
convenience at any time upon sixty (60) days' prior written notice to the City. The City shall 
have the right to terminate this Agreement for .convenience at any time upon ninety .(90) days' 
prior written notice to Manager. Manager shall have the right to bill the City for any 
documented termination expenses that may be incurred as a result of 1he City's termination 
action. In the event MBeachl sells the MBeachl Property, either Manager or the City .shall have 
the right to terminate this Agreement upon thirty (30) days' prior written notice to the non
terminating party. Upon termination of this Agreement, Manager shall cooperate with any 
successor management company and/or the City in order to accomplish an orderly turnover of 
the Maintenance Program to such successor management company and/or the Ciiy. 

12. Representations and Warranties by the City. The City represents and warrants to 
Manager that (a) the City has all necessary power to execute and deliver tllis Agreement and 
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perform all its obligations hereunder, (b) this Agreement has been duly authorized by all 
requisite action on the part of the City and is a valid and legally binding obligation ofthe City 
enforceable in accordance with its terms, and (c) neither the execution and delivery of this 
Agreement by the City nor the perfom1ance of its obligations hereunder will result in the 
violation of any law, rules or regulations or any other agreement to which th~ City is a ·party or is 
otherwise bound. 

13. Representations and Warranties by Manager. Manager represents and warrants to 
the City that (a) Manager is a limited liability company duly organized, validly existing and in 
good standing under the Jaws of the State of Delaware, is authorized to transact business under 
the laws of the State of Florida imd has all necessary power to execute and . deliver this 
Agreement and perform all its obligations hereunder, (b) this Agreement has been duly 
authorized by all requisite action on the part of Manager and is a valid and legally binding 
obligation of Manager enforceable in accordance with the tenns, and (c) neither the execution 
and delivery of this Agreement by Manager nor the performance of its obligations hereunder will 
result in the violation of any provision of its.articles of incorporation or any other organizational 
or governing document as amended to date, or will conflict with (i) any law or any order or 
decree of m1y court or governmental instrumentality having jurisdiction or (ii) any other 
agreement to which Manager is a party or is otherwise bound. 

14. Assignment. This Agreement and all rights hereunder, shall not be assignable by 
either Manager or the City without prior written consent of the other, except that Manager shall 
be permitted to assign this Agreement to an entity controlling, controlled by or under common 
control with Manager. 

15. Successors and Assigns. Tllis Agreement shall inure to the benefit of, and be 
binding upon, the parties hereto and their respective successors and assigns. 

16. Notice. All notices, demands, requests, consents and approvals which may, or are 
required to, be given by any party to any other party thereunder shall be in writing and either (a) 
personally delivered, (b) transmitted by fax, (c) sent by United States mail, registered or 
certified, postage prepaid, return receipt requested, or (d) sent by a nationally recognized 
overnight delivery service, freight prepaid, return receipt requested, and addressed as follows, 
and shall be deemed given upon receipt if delivered personally, upon the sending machine 
printing a confirmation of transmission, if transmitted by fax, or upon the date of delivery (or 
refusal to accept delivery) on a business day (or the next succeeding business day, if not 
delivered on a business day), as evidenced by the return receipt if sent pursuant to subsection (c) 
or (d) above, at the address specified below, or to such other addresses as either party may from 
time to time designate in writing and delivery in a like manner. Notice given by an attorney for 
either party shall be deemed as effective notice given by such party. 

The City: 

MIAMI 1987129.6 7713726901 

City of Miami Beach 
1700 Convention Center Drive 
Miami Beach, Florida 33139 
Attn: City Manager 
Fax: (305) 673-7782 

6 



I 
i 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

With a copy to: 

Manager:· 

1 7. Insurance. 

City ofMiami Beach 
1700 Convention Center Drive 
Miami Beach, Florida 33139 
Attn: City Attorney 
Fax: (305) 673· 7002 

City of Miami Beach 
1700 Convention Center Drive 
Mian1i Beach, Florida 33139 
Attn: Fred Beckmrum, Public Works Director 
Fax: (305) 673· 7028 

UIA Management, LLC 
1111 L.incoln Road, Suite 760 
Miami Beach, Florida 33139 
Attn: RobertS. Wennett 
Fax: 305-531--4409 

. (a) City Election to Self-Insure. The City has elected to self·insure the City 
Prope1ty against physical damage and agaim;t liability for loss, damage or injury to property or 
persons that might occur on the City Property or to the Improvements located on the City 
Property. The City shall be responsible for paying for the cost ofrepairing any damage to the 
Improvements located on the City Property; .provided, however, that in the event that the City 
Manager, in his sole and reasonable discretion, determines that there are insufficient (or no) 
funds to repair the City Property and/or the Improvements to their existing condition 
immediately prior to the occurrence or event which caused the damage, then the City shall only 
be obligated to initiate such repairs to the extent that funding is available and identified and, even 
then, the City's priority in making such repairs (before any aesthetic consideration) shall first be 
to assure that neither the damaged portion(s) of the City Property nor the Improvements pose a 
serious threat to the public health, safety, or welfare. The City shall notifY Manager within a 
reasonable time following the occurrence or event of damage, the repairs to be made and the 
proposed timeline for same; notwithstanding, the City shall have sole and absolute control. over 
the means, methods, and materials, as it deems necessary, to prosecute any repairs, and shall 
have no liability to Manager as result of same (nor shall any City determination or decision in 
prosecuting any repairs be deemed a City default under this Agreement). Manager shall not be 
responsible or liable for making or paying for any such repairs, but any such repairs authorized 
but the City shall be deemed part of the Maintenance covered under this Agreement for which 
Manager shall provide the Services and be entitled to receive the Fees set forth in Sections 3 and 
6, respectively, in tlris Agreement. 

(b) Contractor's Insurance. Manager shall require that all Contractors 
performing work on the Pr~ject maintain insurance coverage at the Contractor's expense, in the 

7 
MIAMI !987!29.6 7713726901 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

following minimum amount unless otherwise set forth in the construction contract between the 
City and the Contractor: 

(i)· Workmen's Compensation- Statutory Amount; 

(ii) Employer's Liability ($1 00,000 minimum); 

(iii) Broad Form C01mnercial General Liability (naming the City and 
Manager as additional insured): $1,000,000 per occurrence, combined single limit; $2,000,000 
in the aggregate; 

(iv) Auto Liability ($1,000,000 minimum); and 

(v) Property Insurance: coverage for tools and equipment brought 
onto or used on the City Property by the Contractors in an amount equal to replacement costs of 
all tools and equipment. 

All insurance policies required to be maintained by Contractors pursuant to this section shall 
have the City and Manager listed in such policies as additional insureds. Each policy shall be 
primary and non-contributory and shall contain an endorsement requiring thirty (30) days written 
notice from the insurance company to the City and Manager before cancellation or any change in 
the coverage, scope or amount of any policy. Renewal certificates or copies of renewal policies 
shall be delivered by the Contractors to the City and Manager at least thirty (30) days prior to the 
expiration date of m1y policy. Tbe Contractors shall procure an appropriate clause in, or 
endorsement on, each of its insurance policies required hereunder whereby the insurer waives 
subrogation. 

18. Partial Invalidity. In the event that any one or more of the phrases, sentences, 
clauses, or paragraphs contained in this Agreement shall be declared invalid by final and 
unappealable order, decree, or judgment of any court, this Agreement shall be construed as if 
such phrases, sentences, clauses, or paragraphs had not been inserted in this Agreement, it being 
intended by the parties that the remaining provisions of this Agreement shall remain in full force 
and effect notwithstanding such invalidation. · · · 

19. No Joint Venture. It is not intended by this Agreement to, and nothing contained 
in this Agreement shall, create any partnership, joint venture, limited liability company or other 
anangement between the City and Manager oilier than that of owner and independent contractor. 
No term or provision of this Agreement is intended to be, or shall be, for fue benefit of any 
person not a party hereto, and no such other person shall have any right or cause of action 
thereunder. 

20. Goveming Law. This Agreement and the rights of the parties hereto shall be 
governed and construed in accordance with the laws of the State of Florida and all claims related 
to this Agreement shall be brought and prosecuted in Miami-Dade County, Florida, which shall 
be the exclusive venue for all such matters. Before resorting to litigation, the parties agree to use 
commercially reasonable, good faith efforts to resolve disputes without litigation as hereinafter 
provided. In the event of a dispute which the parties cannot resolve directly between themselves 
within ten (10) days, the parties agree to submit to non-binding mediation for up to a period of 

8 
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thirty (30) days after either party sends written notice to the other party demanding mediation 
(but no longer unless the parties mutually agree) to resolve the dispute using an independent, 
trained mediator agreed to by both parties. If the dispute remains unresolved after such thirty 
(3 0) day period or if the parties cannot agree upon a mediator within fifteen ( 15) days after the 
demand for mediation, either part-y may proceed to commence litigation. The pmties shall 
equally split the cost of the mediator. 

21 . Enforcement. In the event of any dispute under this Agreement conceming the 
meaning or interpretation of any provision of this Agreement, the part)' not prevailing in such 
dispute shall pay ail)' and all costs and expenses reasonably incurred b)' the other party in 
enforcing or establishing its rights thereunder, including, without limitation, court costs and 
reasonable attomey's fees before and at trial and tlu·ough all appellate levels. 

22. Entire Ab>Teement. This Agreement constitutes the entire agreement between the 
City and Manager with respect to the subject matter hereof, and supersedes and replaces all prior 
or contemporaneous discussions, negotiations, letters, memoranda or other communications, oral 
or written, with respect to the subject matter hereof. This Agreement may only be subsequently 
modified or amended in a v.rriting signed by both the City and Manager. 

23. Amendments. No change, amendment or modification of this Agreement shall be 
valid or binding upon the pariies.hereto unless such change, amendment, or modification shall be 
in writing and duly executed by all parties hereto. The City and Manager, by mutual Wii.tten 
agreement, can expand the scope of this Agreement to cover management of the maintenm1ce of 
other sections of Lincoln Road and/or the future Lincoln Park. 

24, No Waiver. Any waiver by any party of a breach of any provision of this 
Agreement shall not operate as, or be construed to be, a waiver of any other breach of such 
provision or of any breach of any other provision of this Agreement. The failure of a party to 
insist upon strict adherence to any term of this Agreement on one or more· occasions shall neither 
be considered a waiver nor deprive that party of any right thereafter to insist upon strict 
adherence to that tem1 or any other term of this Agreement. Any waiver must be in writing and 
signed by the party to be charged therewith. · 

25. Waiver of Jury Trial. The parties to this Agreement hereby agree not to elect a 
trial by jury of any issue triable of right by jury, and waive any right to trial by jury fully to the 
extent that any such right shall now or hereafter exist with regard to this Agreement or any action 
or proceeding in which more than one of such parties may be involved. This waiver of right to 
trial by jury is given knowingly and voluntarily by the parties hereto, and is intended to 
encompass individually each instance and each issue as to which the right to trial by jury would 
otherwise accme. The parties hereto are each hereby authorized to file a copy of this paragraph 
in any proceeding as conclusive evidence of this waiver. 

26. · Exculpation of Manager. Notwithstanding anything contained in tlus Agreement 
to the contrary, upon the occurrence of any claim under this Agreement or termination caused by 
Manager's default, the recourse of the City against Manager shall be limited to the actual 
damages incurred by the Cit"y resulting from Manager's material. breach under this Agreement 
(after expiration of any applicable notice and cure period) or Manager's willful misconduct or 
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gross negligence for the recovery of any judgment from Manager, it being agreed that Robert S. 
Wennett, Wellspring Investments Management I, LLC, Urban Investments Advisors, LLC, any 
officers, shareholders, partners, members, managers, directors, employees or agents of Manager, 
any members in ·the entity comprising Manager and any subsidiaries or affiliates of Manager 
shall never be personally liable for any such judgment and are hereby unconditionally and 
irr-evocably released, satisfied and forever discharged of and from any arid all actions, causes of 
action, claims, demands, losses, costs and expenses, whether direct, contingent or consequential, 
liquidated or unliquidated, at law or in equity, that the City has or may or shall have. 

27. Exculpation of the City. Notwithstanding anything contained in this Agreement 
to the contrary, upon the occur1·ence of any claim under this Agreement or termination caused by 
the City's default, the recourse of MarJager against the City shall be limited to the actual 
damages incurred by Manager resulting from the City's material breach under this Agreement 
(after expiration of any applicable notice and cure period) or the City's willful misconduct or 
gross negligence, it being agreed that any employees or agents of the City shall never be 
personally liable for any such judgment and are hereby unconditionally and irrevocably released, 
satisfied and forever discharged of and from any and all actions, causes of action, claims, 
demands, losses, costs and expenses, whether direct, contingent or consequential, liquidated or 
unliquidated, at law or in equity, that Manager has or may or shall have. 

28. Counterparts; Facsimile. This Agreement may be executed in counterparts, each 
of which shall be deemed an original and all of which together shall constitute one and the same 
instrument. A facsimile signature shall be deemed for all purposes to be an original. 

[SIGNATURES TO FOLLOW ON NEXT PAGE] 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed, 
by and through their duly authorized representatives, as of the date first written above. 

WITNESSES: 

~~ 
i;/;'c; Cer rc//1/o 

Print Name 

~c~)t(~ 
Sign 

)1 /1-(t( t?--. c. ;{.-( 1/-12-11 A/e 2-- . 

Print Name 

M!AM!1987129.6 7713726901 

CITY: 

CITY OF MIAMI BEACH, FLORIDA, 
a unicipal corporation of the tate o· •lorida 

ATTEST: 

By &rm. r f (U~ 
Name: Robert Parcher 
Title: City Clerk 
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WITNESSES: 

/UA _,' 
Sifn 

-y!/~~(l!A1 

Sign 

~~x~r /..z:~:::s.? 
Print Name 

MIAMI J 987129.6 7713726901 

MANAGER: 

UIA MANAGEMENT, LLC, a Delaware limited 
liability company 

By: Urban Investments Advisors, LLC, a 
Delaware limited liability company, its 
Managing Member 

By: Wellspring Investments Management 
I, LLC, a Delaware limited liability 
company, its Managing Member 

:?~ ::: : ;: :: 
RobertS. Wennett 
Managing Member . 
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EXIDBIT "A" 

CITY PROPERTY 
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COUSINS SURVEYORS & ASSOCIATES, INC. ( P~OJECT NUMBER : 5085-04 ) 

3921 SW 47TH AVENUE, SUITE 1011 
DAVIE, FLORIDA 3331~· 
CERTIFICATE.,Of AUTHDRIZATIO" : L~ # ~44B 
PHONE (95'1-J 680-9885 FAX (954J 680-0213 

LAND DESCRIPTI!)N ANO SKETCH 

lAND DE~RIPTION : 

CLIENT : 

A PORTION OF UHCOl.N ROAD ~YING BETWEEI'I ALTON ROAD AND LENOX 
AVENUE, AS SHO\'IN llN "COMMERCIAL SUBDIVISION'', ACCORDING TO THE 
PLAT THEREOF, N5 RECORD~D IN PLAT BOOK 61 AT PAGE 5 Of THE PUBt.IC 
RECORDS OF MIAMI/DADE «JUNTY, FLORIDA, BEING UORE PARTICU~LY · 
DESCRIB£0 AS FOLlOWS1 . 

MBEACH 1, LLLP 

I ·
1

: . BEOIN AT THE WESTERN MOST SOUTHWEST CORN~R Of LOT 1, "LOCK 39 OF 
SAID 'C'OM~ERCI~L SUbDIVISION"; 

; 

THENCE SOUTI1EA5TERLY AI.ONG THE ARC Of A CUilVE, CONCAVE TO. TME 
NORTHEAST, HAVING A RAiliUli OF 15.00 rEET1 A CENTRAL ANGLE OF 

I ! -~----~-~ ~ ,_., -----·-~-··:~···---:;
9

~=-:m~f;;;~;~o:;;;;
7

c:;;~~6m~ns'O!:~s- !A~--·---·-·· -~c~-~-- --

I 
I 
I 
I 
I ... ., ... _ ~. -- ·-

I 
I 
li 

I 
I 
I 

ALONG THE SOUTH LINE Or SAID BLOCK !9, A-DISTANCE: Of 290 FEET TO A 
POINT 'ON A TANGENT CURVE CONcAVE TC THE MORTHWEST; 

THENCE NORTHEASTERLY. ALONG THE ARC OF 5~10 CURVE, HAVING A RADIUS 
~~.~t·~~~· A CENT~AL ANGt.£ OF B9'57'.2!" AtiO AN ARC DISTANCE OF 

THENCE SOUTH 00' 48'26" EAST, A DISTANCE OF 130.00 fEET TO A. I'!IJNT 
ON A TANGENT CURV£ CONCAVE TO THE SOUTHWEST; 

THENCE SOUTii\VESTERLY ALONG THE ARC OF SIJD CURVE, HAVING A RADIUS 
OF 1o,DO FEET; II CENTRAL AH<lU: OF 9P"02'39" AtiO liN ARC DISTANCE 01' 
23,57 FEET: 

THENCE SOUTH 89"0B'S5' WEST ALONG THE NORTH LINE Of BLOCK 46 Of' 
SAIO "CO~I.IERCII.l sUBOlVISION', A DISTANCE OF 29!l.OO FEET TO A POINT 
ON A TANGENT CURVE CONCAVE TO lHE SOUTH£AST: 

THENCE NORTHEASTERLY ·ALONG TliE ARC OF SAID CURVJ:, Hl\VING A RADIUS 
OF 1&.00 FEET, A CENTRAL ANGLE OF 89'57'21" AND AN A~C DISTANCE OF 
23,55 fEET; 

THENCE NORTH oO' ~B'~o• W£51', A P~TAMCE Of 130,00 f£E1' Hl THE P01i'IT 
OF BEGINNING. 

·- ·-- .·-·--- "., ____ --··-sAID .WID''SITUATE',-LYING AHn-eEING'11tTHE"'CITY"Or-IAIAMt'SEACH;-- ... --.. ----···-· .. " •• ·--· .. -· '" -----·--·· -· ···-· ' ••• · 
. MIAMI/DADE COUNTY, FLORIDA; CONTAINING 32,193 SQUARE FEET, MORE OR 

LESS. 

REVISIONS DATE FB/PG DWN CKD 
1 

rROPERIY AOORCSS • 
L\HP DESO~I'IIDN t PKE70H OJ/00/Itl --- AY REO LAND DESCRIPriON 1111 LINCOLN R0.4,0 

Be SKETCH 
(SCALE: FOR LINCOLN ROAD N/A BETWEEN ALTON ROAD 

& LENOX AVE (SHEET 1 OF 3 

) 
) 
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COUSINS SURVEYORS & ASSOCIATES, INC. (PROJECT NUMBER t 5085-04 ) 

$ 3a21 SW 47TH AVENUE, SUITE 1011 
CUENT 1 DAVIE, FLORIDA 33314 

CERTIFICtTE
4
)0f AUTHORIZATION d LB # 5448 MBEACH!, LLLP 

PHONE 954 6B0-9BB5 FAX 954) 680-0213 

LAND DESCRIPTION AND SKETC-H 

$ A L T 0 N R 0 A D 

!fOB' WES'I'CtM NOSr t~Ollffi'H£'1f C'MN£1 

'" "' N00'48'2611Vf 130.00' LOT 1, ll.OJlf( ~· (r:a. e, ra. a. JoiJt,t-.R.) · 

..... LIN' • LOT 1> t>" /r;, . Wtif 1. .. 1: ... lOT I 

tt~\l' 
)>llf 

,.. - 8~u; 
. B~ ~~~ !OIMIO' ~~8 .. 

·ftl • ~!,1 ~ .. ~ 

' • ~~~~ 

- "1HW. ~ 1!.. . ~~:.wi~- - ··- -. ~.,f fi: .:-t.a'(\1 

' ~-~ r-
&!ii 

-ro-"''"""T"""--- .... -·-....~-:--~--.---.·Si~.r-.o.,.-•-h ~-~ ·~-. ... -.--...--.------.... ~..-~...._-... - . .,. ... -~··t---·~--~.., . ..-.,.--. ·--~---
- ·~ UllJL:- LG'! 11 - :z --W.Hl:li/,1;~- - - ·-

ST Ute • ~0 
(") 

!:; til :z ., It &~ ~~ 
., 

0 ~ "'· "' ~ Q 0 

"' II "' II" ;" 
~ 

r-
t ~ z - "lflt.\ Ill:. \!M - - - -- WI.I.IIJ..• LIIL-'~ - Ill WES~ Ut« ... ~ar D I 

I Ill ~~ .. p .. I ~ :::0 =I' ~l Ira ~Iii . 'I • 
fi 0 s ~;• il'" . ' 
~ > ~-

- -"";-f'-=-~L - 4\li:!~t .. - - - -
W£S1' t:--LOI'a 0 

I .. 
W!i ~-~ 

- ~--· - ........... .................. c .. •-----t;!'!... ........ , ........ --~-"---~ .. ·-- .. ·--· .... ··-···-·--·--·· ··- " ......... ---- ftl.~ .......... ""' ...... --" -·-· "" 

- -gH: =-::t J- - ~~:-'&\-~- - - -

~~ 
I> t:> 

a~ Ji/l,if 
1011.001 8~~ ~ .. ~ .. ~ IS., 

lfllEN01 ... ~~ . ~?' 

CKD c>EcKm •r '!l!J • tli~g 
0\lij DAAWtl BV· · II ./ 

\... i. 
u.tT Ull~ • LOY t 

Fli/1'0 FlELD BOOK AI4D PMIE r.AST LltlC - !.(!! 7 
PDD. POIIII' Of ll£01H~No S00'4B'~Ii"E 1.30.00' i'OC . POINT Of OOI!NJ'HCEMEIIT 
P.9. Pl.A7 BOCI'II: 
M/D.c.~. urAUVD.\IlE couNtY ~loaRos 

N X A v E N u E ~ MlC DIS!Altct L E 0 
R R/JJIUS 
A CElllll/ll AN®: 
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COUSINS SURVEYORS & ASSOCIATES, INC. (PRoJECT NUMBER : 5085-04 ) 

3921 SW 47TH AVENUE, SUITE 1011 
IJAVI£, FLORIDA 33314 
CERTIFICATJ; OF AUTHORIZATION,: L~ {/ 6448 
PHONE (954) 680-9885 FAX l954J 660-0213 

LAND DESCRIPTION AND SKETCH 

tlP.'lU 

CLIENT : 
MBEAC!i 1, LLLP. 

1, NOT VAUD WITHOUT THE SIGNAtURE AND THE ORIGINAL RAISm SEAL Of A fLORIDA 
UCEI!SEO SURVEYOR AM!l t.IIIPPE1!. 

2. LANDS SHO\I'H HEREON '1/EftE NOT ABSTRAOlEil FOR RIGHTS-ilF-WAY, 
EASEMENTS. OWNERSHIP, OR PTtlfll INmU~OO'S OF RECORD, 

3. ~ATA SHOWN HEREON DOES ~OT CONS'TITUT~ A' RELQ SURVEY AS $UCH. 

4, THE LJ.IIO DESCRIPllON SHOWN HEREOK WAIS PREPARED BY THE SUII'/EYOR. 

6. BEARINGS SHOWN HEREON ARE ASSI!MED. THE SOUTH UNE .Of" I.DT :1.0, llLOOK ag 
'COWWERCVJ. SUROIVISIOH, nRST ADDinON", P.D. &; PB. 3D, M/D.c.R. 
SAID UHE BEARS S88'0B'55"W. I -- . -- ................. -......... _____ .. _ ..................................................................... __ . --------- --- .. -------- ............................................... --·----- --- ................ . 
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REVISIONS 

I HE~tBY CERTIFY THAT TilE ATTACHED "LAND DESCRIPTION AND SKF.TCH" 
IS TRUE AND CORRECT TO THE BEST OF NY I(NOWLEIXIE AHO BEUEF 
kS PROI'AR.n DHml 1<1' lliNECliON' IN "~RCH, %007. l FURT!lEij CER111'Y 'THAT THIS 

LAND DESCRIPTION AND SKETCH' l.tt::E:T:; THE lo!IMli!UM lEOftllCAL STANDARDS . 
FOR S\JRV~YIN~ IN THE STAT!: Of R.DRIDA ACCOfiDING TO ~HAPTE~ ~1017 OF 
IHE fLORIDA ADMINIStRATIVE OODE. PURSUANT TO SECTIO~ 472,0:1.7, FLORIDA 
STATUTES, SUI!JP.CT TO TH~ QUAU~Ct\TIONS HDT£0 lii'REOII. 

fOR THE FIRM, BY1 ---------------------·-----. 
~lOHII!ID E. CGUSIMS 
PI!OI'ESSII!NAL SURVEYOR AND MAPPER 
V.ORIPA REGISTRATIOH NO. ~166 

DATE FB/P'G OWN CKD ll PROPERTY ADDRESS 1 

D3/Do/D7 ---- AY REC LAND DESCRIPTION 1111 UNCOLN ROAD 
& SKETCH· 

(SCALE: l'OR LINCOLN RQAD N/A 
BETWEEN ALTON ROAD 

~ LENOX AVE ( SHEET ~ "'f 3 

) 
) 
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EXHIBIT "B" 

APPROVED BUDGET FOR 2010 

Annual 9Months 

Sanitation Services 

Superior Landscaping and Lawn Services $58,560 $43,920 

Landscaning Services 
Superior Landscaping and Lawn Services $25,684 $19,263 

Water Feature Services 

Edgewater Exhibits $25,740 $19,305 

TOTAL SERVICES $109,984 $82,488 

VIA FEE (15%) $16,497.60 $12,373.20 

TOTAL COST $126,481.60 $94,861.20 

Contingency (25%) $31,620.40 $23,715.30 

TOTAL including Contingency $158,102 $118,576.50 

******Contracted Services do NOT INCLUDE 

1) Sealer (every two to three years re seal stone) 

Note: any contingency used will be marked up with the managers 15% fee 

MIAMI 1987129.6 7713726901 
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cops 
- Straws 
- Cundy packaging 011d wrapper> 
- Polyloom pocking molellob 
- Plosllc expresr.o coRee cups 
- Below Is tho 

• Exompl& of large llffer: 
- lloor con• and bo!tloo 
- Soli drink gloss, oom, plosiic 
- Sport drink gloss plo~ic 
- Wine I Uqoor glass, ploslic/oiher 
- IWlk I )vice Plastic, Gl®i 
- Six pock plosllc rings 
- l~asll<: I Paper I Polyslyrene ~ooml drink cups 
- Plo.ll<:/ Pope~ bags 
·- Zlppei bog> /sandwich b<Jlls 
- Cordboord boxes 
-· Po per bevmlge """" 
" Pla~lc I Gloss ra" I bolll .. /llds 
- Cons- sleal. clumtn\llll 
- Aerosol cons 
- Pupor food 'Mop 
- Ule..,ib 
- Napkins 
- Clothing 
- Printed molerials !newspapers, llyors, books, e!<:.J 

ASSESSINGSTREETS,SIDEWALKS$ 
PUBUCRIGHT -QF-WA YS,ALLEYS I 
ANDBEACHES 

e MIAMIBEACH 
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The following index will be used io rate and provide a score for the cleanliness of o 
sireef, sidewalk, rtgh~ohvoy, alleys, parking lots, and beaches. 

~ Cofl 15 In a dean
oondilloo free of rrems. 
such os snckers, graffllf. 

C9 MIAMIBEACH 
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fi~~~~F~~S~R·~ffi+~:,:·~·IDffi~·~tK8:··Rr~·fi~~~·s-~·~¥.6/~·j 
f~E8E~& 'P~RI<S· P:A.Rffi!l'W~8®liS. 1',\j~ WB AX~+H.ffi S>' '·.. . I 

• Co,.. IS In good 
wori<Tng 01dol and 
none ore no more then 
3/41ull. !Mre ~ 
lsololed place ollrosh 
ou~e of the oon. 

• Con 1.<. lfl a cloon 
cood ilion free olitems, 
such 0$ sO~&, groflitL 

Slep I 

"""'" by small organic 
maleflala, but oceurri~ 
no more than I 0% ,J 
lhe enll~e oesesred 
orec. If OCX:Llrrlng In 
more lhon 1 a.; of the 
eolire ~area, 
lllen odd 1 poln~ 

• No large organic 
moleflol on the gi'OlHld. 
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shouk:l occ::ounl lo lees 
than 10 omoU ploc .. 
ot 2-4 plecas cf Iorge 
~ltar, bul OCC\Jrrlng, in 
no morethon 10% ol 
d'lE! arMira OS69ssed 

ore(l. 
• I tho h•or d""'ily 

OCClJIS betwe.en 1 [} 
25% of tho on»re 
oreo, then odd 1 
po!nl. 

• H tho tillar density 
occurs m01e then 2.5% 
olthe enUre oreo, ~ .. 
odd 2 

some 
I f1orn posl 

I)O'bogo. 
.. Coolsinadean 

condllon, boo moy 
hove one small 
laololed lnstcncl) of a 
:i~lcker or grofflfl1 
whid1 lha eye II not 
drown lo it. 

Between 10% • 30'1: 
ol 0 10 :step poved 
orea Is CCNered by 
aganir; lfl(llefiols, bJ 
occurring lo no moJe 
thon 10% of tho onllro 
assessed atSQ, II 
occumng In more lhan 
10% oltile eN lie 
~otea,lhen 
odd 1 point. 
Between 1 and 3 
ploc:os ellorge 
organic malellol& 15 oo 
lha grO\Jnd. 

• bolalodcoso 
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occomuiQUon 
oa:ounl to more jron 
10 plec&$ of ~an ~Iter 
or 001er 4 plecs.s of 
larga Mlt&r-oca~rrtng tn 
r~o r~~ore than l m: olthe 
enlrlf a$sm$ed oreo. 

U tha """' dMsl~ 
occur5 betwoon 10. 
25%ol ~1eenllro~noo, 
~on odd I paint loom 
t.e~s.ookt. 
•the Iller d!KIOlty 
OCQII'$ mtlKt lhan 251 
of !he enl"lte Olea, lhen 
add 2 polnla ffom lh.e 
rotltle scab, 

Sea oats located on the sand dunes 
shculd nol be rated agalnat the 
lnde~~t fof organic material, The 
orgar.lc materials that BhoUkl b& 
rated Is sand on paved areas. 
leaves, seaweed. ett~. 

CJn i~ in" wok.ing 
coodlllt~l, bvi contcln& 
I!Gma wch oa .sH®in or 
graffftt o~ them. 

G MIAMIBEACH 

BefW'een 30,;- 50% 
o 10~ pD'.'edoreo is 
<rnWed bv orgomc 
mclerlcls, bol oo::IJirlng 
In no more hln 10% Of 
100 Qfllire CJ&!ia&Secl oreo. 
If occurring In mote 
than 1 0% Of th1t en"tll& 
OS$885ad area, lhen 
odd I palo!. 
8arween 4. a r.d 1 Q 
pleoe~ of lmge organic 
mole!lck I$ on ll1o 
ground. 
2 IG 3- IMtooCBS of 
organic molel1ol 
occumulotloo oou~ed by 
$kmdtng wcler ond 

drainage. 
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ad:lllionollfCIIb. Thom rJK:Jy 

be e'tidence or lflllulplll 
tl£ebylhe..:~sldeti1. 
Con ~al sane cbnoge, 
bulls uscble. 
A large oreo cJ ~le con 
oonlolru llcrm w:h w 
alkbr.a or wcffm on !hen!, 

av. 1 0 pi~.J of blga 
orgonlc malarlab l:i Cfl ha 
g<o..d. 
3-41n$1ooce! ol Q'gCinlc 
motedol ocamulotim 
oollk!d by.#:w:tl-a 'M!klr 
end poet dtcllloga, 

• Nllnllcul odOI' "~ 
due 1o 510ndlrl{l wcm. 

• Til& organic mla'lol ~ 
lloon en ile gourd lor 
$0018 lrMI <ll'ld hoa tvmed 
br...n. 

(9 MIAMIBEACH 

Pafking lot is 60% covered 
'Nith organic material, 
whtch has been there fot 
soml) time because 11 is 
turning brown. 
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11 blookod by on 
occ~~mulotlon of lrosh 
ond liner. IDegcl 
dumping moy be 
evldenl. Hazordous 
malerfola 011 !he S'lreel. 

~ Con Is full and trash 
hos ovedlowed to ile 
ground. In~ cose:;, 
l~ere Is o 
ral/rode!ll/lllS<ld 
lnlostollan. 

• Con 15 damaged and 
naedo k> be replaced. 

• Coo Is covored of 
IIams :;uch o:o stickers 
or grolfur. 

• 90-100% 10 step 
paVEd ar&Q I$ covered 
wllh organic molerlol 
The orpon1c mati!rlal 
hos boofl on lha ground 
lor sc:me nme and ~as 
turned brown. 

• Over 5 loskux:"' of 
orgonlc molerlol 
accumi.Jiolloo coused 
by slrlndiog waler cod 
poor droil1aga. 

• Slrong foul adcr ~ 
pt...., d"' k> slrlndi"IJ -... 
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EXHIBIT "D" 

GROUNDSNUUNTENANCESERVICESTANDARDS 
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3.0 

3.1 

3.2 

THREE YEAR CONTRACT TO PROVIDE 
GROUNDS MAINTENANCE SERVICE 

BID# 00-09/10 
THREEYEARCONTRACTTOPROVIDE 

GROUNDS MAINTENANCE SERVICE 
1100 Block of Lincoln Road 12/01/09 

GENERAL CONDITIONS 

SCOP.E OF WORK 

3.1.1 The work specified in this section consists of fun1ishing all labor, machinery, tools, 
means of transpmtation, supplies, equipment, materials, services and incidentals 
necessary to provide complete landscape maintenance services as specified herein. 
NOTE: THE WATER FEATURE/GARDEN MAINTENANCE PROGRAM IS 
LIMITED TO REMOVAL OF FLOATING DEBRIS AND ORGANIC 
MATERIALS AT EACH SERVICE VISIT. COMPLETE SERVICE 
SPECIFICATION FOR THESE AREAS TO BE PROVIDED BY THE CITY AS 
DEVELOPED IN CON.nJNCTION WITH THE DESIGNER. 

3 .1.2 The work shall include but not be limited to,litter retrieval and waste disposal, landscape 
maintenance, herbicide /insecticide/fertilizer application, irrigation system operation 
maintenance I repair and replacement of plants as required. ("Full Service Visits") Bid 
prices shall include all labor, equipment and materials needed to perform those duties set 
forth in this section. 

3.1.3 All work shall be completed in a continuous manner, that is the, trimming, litter retrieval, 
etc., shall be completed before leaving the job site. 

3 .1.4 The Contractor will adhere to a work schedule provided by the City (see Section 4. 7 .2. ). 
Any variations to that schedule, requested by either party, must be approved either 
verbally or in writing by an authorized representative of the other party. 

3.1.5 The work shall include Traffic Control as described herein. 

3.1.6 The location of the work referenced is located throughout within the City of Miami 
Beach, include the following area: 

-,. 1100 block of Lincoln Road: From the eastern back of curb of Alton Road east to 
the western back of cub of Lenox A venue to the edge of the project limits to the 
immediate North and South along the City right a way of Alton Road and Lenox 
A venue. including: all public pedestrian walking surfaces, planters and tree wells. 
Approximately 42,000 square feet, Fifty Two (52} full service visits annually. 

QUALIFICATIONS (BIDDER SHALL SUBMIT SATISFACTORY EVIDENCE 
WITH THEIR BID OR WITHIN 5 CALENDAR DAYS UPON WRITTEN REQUEST, 
THAT THEY MEET THE FOLLOWING MINIMUM REQUIREMENTS) 
Parties deemed to be qualified to service this contract shall be judged on their past performance 
and present ability to provide all labor, materials, and equipment to successfully fulfill the 
provisions of this contract. 

3.2.1 Company Qualification 



I 
I 
' 
' 

I 
I 
I 
I 
I 
I 
I 

I 
I 
I 
I 
I 
I 
I 
I 
I 

THREE YEAR CONTRACT TO PROVIDE 
GROUNDS MAINTENANCE SERVICE 

BID# 00-09/10 
3 .2.1.1 Company shall have been in continuous service and incorporated in the State of 

Florida for a minimum of four ( 4) years. 

3:2.1.2 Company must be fully licensed with all required State and/or Local government 
licenses, and permits (irrigation, pest control, horticultural services, etc.). 

3.2.1.3 Company must have a person on staff with an advanced degree in horticulture, 
agronomy, or a related field on staff or be recognized as a Florida Ce1tified 
Landscape Contractor through the Florida Nurseryman and Growers 
Association. 

3 .2.1.4 Company must have a I. S. A. Certified Arborist on s~ff. 

3.2.1.5 Company must have a State Certified Pest Control Operator on staff. 

3.2.1.6 Company must be a drug and alcohol free workplace. 

3.2.2 Personnel Requirements, Management 

3.22.1 Provide a minimum of one (1) full time graduate horticulturist or Florida 
Certified Landscape Contractor to manage all facets of the landscape and turf 
management for the contractor. 

3.2.2.2 Managers must have excellent communication skills and be capable of directing 
all regular maintenance and additional landscape services and coordinating these 
with the designated City of Miami Beach staff. 

3 .2.2.3 Managers shall constantly use their experience and training to prevent, detect 
and control adverse conditions by physically inspecting the landscape and 
properly guiding the maintenance program. 

3.2.3 Technical Services 

3.2.3.l.To provide an adequate number of personnel specifically trained, experienced 
and licensed in the following areas: turf maintenance, irrigation maintenance, 
tree maintenance, and horticultural pest control. 

3 .2.3.2 Provide a Certified Pesticide Operator through the State ofFlorida, Department 
of Health and Rehabilitative Services. 

3.2.3.3 Provide an I.S.A. Certified Arborist, with a minimum of five (S) years 
experience with South Florida trees. 

3.3 CONTRACTOR'S RESPONSIBILITIES 

3.3.1 Manager 
The Contractor shall maintain a Manager on staff, employed in a full time position, with 
a degree in horticulture, agronomy, or a related field, or recognized as a Florida Certified 
Landscape Contractor with a minimum of two years landscape management experience. 
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3.4 

3.5 

3.6 

THREE YEAR CONTRACT TO PROVIDE 
GROUNDS MAINTENANCE SERVICE 

BID# 00-09/10 
Managers must have excellent communication skills and be able to be communicated 
with by pager, two way radio or cellular telephone. Managers shall be capable of 
directing all regular maintenance and additional landscape services and coordinating 
these with the designated City ofMiami Beach staff. Managers shall constantly use their 
experience and training to prevent, detect and control adverse conditions by physically 
inspecting the landscape and properly guiding tbe maintenance program. The Manager 
shall inspect all sites a minimum of one time per month and submit an inspection report 
documenting conditions to the Project Manager. These inspections shall occur no later 
than the end of the first full week of each month. 

3.3.2 Supervisor 
The Contractor shall maintain a Supervisor at the facilities at all times during the hours 
of operations, and such supervisor shall be able to be communicated with by pager, two 
way radio or cellular telephone. 

The Supervisor shall a minimum of two years field supervisory experience and be abl6 to 
supervise all day to day field operations for the Contractor. The Supervisor must have 
~:Jxceii~:Jnt communication skills and be. capable of directing all regular maintenance 
personnel to ensure that operations are conducted in a safe and efficient manner 
consistent with contract specifications. The Supervisor shall constantly use their 
experience and training to prevent, detect and control adverse conditions by physically 
inspecting the landscape and properly guiding maintenance personnel. The Supervisor 
shall inspect all work completed before leaving the job site, at the completion of each 
regular service to ensure the site is left in a clean, attractive and safe condition. 

CONTRACTOR'S PERSONNEL 
Contractor shall employ personnel competent to perform the work specified herein. Contractor's 
employees shall be United States citizens or in possession of appropriate documentation 
permitting the employees to work in Dade County. 

The Cit)' reserves the right to request the removal of the Contractor's employee's from 
performing maintenance on the City's grounds where the employee's pe1formance or actions are 
obviously detrimental to the program. Standard for Contractor's employee's include the 
following: 

DISASTER RESPONSE 
The Contractor shall maintain, on a twenty-four (24) hour on-call basis, by pager, two way radio, 
or cellular telephone, a staff sufficient to address emergency contingencies (ie. hurricanes, 
tornados, floods, etc.) which may arise from time to time. The Contractor will respond with 
immediate action to emergencies that adversely affect the City of Miami Beach, so that the 
situation is corrected at the earliest possible moment. The Contractor shall be compensated for 
use of personnel equipment based upon the indicated classifications in the bid tabulation. 

UNIFORMS 
The Contractor will provide, at Contractor's expense, color coordinated unifonns for all 
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3.7 

3.8 

THREE YEAR CONTRACT TO PROVIDE 
GROUNDS MAINTENANCE SERVICE 

BID# 00-09/10 
personnel. Such unifonns shall meet Owners' public image requirements and be maintained by 
Contractor-so that all personnel are neat, clean and professional in appearance at all times. Non
uniform clothing will not be permitted, including for new employees. 

CONDUCT 
Conduct standards for Contractor's employees should meet or exceed those required for City 
employees. The following are some guidelines: 

• Drugs and alcohol, or their use, is not permitted on City property nor are personnel 
allowed on property while under the influence of such substances. 

• Firearms or other weapons are strictly forbidden. 
• Fighting or loud, disruptive behavior is not permitted. 

All personnel will be subject to applicable City ·Safety and security rules and procedures 
pertaining to conduct, vehicle use, property access, etc. 

SAFETY 

3.8.1 Contractor agrees to perform all work outlined in the Contract in such a manner as to 
meet all accepted standards for safe practices during the maintenance operation, to safely 
maintain equipment, machines, and materials, and to remedy hazards consequential or 
related to the work. The Contractor further agrees to accept the sole responsibility for 
compliance with all local, County, State or other legal requirements including but not 
limited to: (1) full compliance with the terms ofapplicable O.S.HA. Safety Orders, (2) 
requirements of the Florida Department of Transportation Manual ofTraffic Controls 
and Safe Practices For Street and Highway Construction. Maintenance and Utility 
Ooerations, at all times so as to protect all persons including Contractor's employees, 
agents of the City, vendors, and members of the public or other firms from injury or 
damage to their property. 

3.8.2 The City, through its Project Manager, reserves the right to issue immediate restraint or 
cease and desist order to Contractors when unsafe or harmful acts are observed or 
reported relative to the performance of the work under the Contract. 

3.8.3 During normal working hours, Contractor shall obtain emergency medical care for any 
member ofthe public who is in need thereof, because of illness or injury occurring on the 
site, including a prompt report thereof to the Project Manager. 

3.8.4 In performing the scope of work, all safety on or off the job site shall be the sole 
responsibility of the Contractor. The City shall not be responsible for safety on or off the 
job site. The City's on-site observations or inspections shall be only for the purpose of 
verifying that the maintenance Specifications are being implemented properly. The 
City's on-site observations or inspections are not for safety on or off the job site. 

3.8.5 Traffic Safetv Control -The Contractor shall at his cost, observe all safety regulation; 
including placing and display of safety devices, provisions of police to control traffic, 
etc. as may be necessary in order to conduct the public through the project area in 
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accordance with F.D.O.T.'s "Manual on Traffic Controls and Safe Practices for Street 
Highway Construction, Maintenance and Utility Operations." 

3.9 CONTRACTOR'S VEHICLES 
Contractor's vehicles shall be in good repair, free from leaking fluids, properly registered, of 
uniform color and shall bear the company name on eaoh side in not less than 1-1/2" letters. 

3.10 CONTRACTOR'S EQUIPMENT 
All equipment shall be maintained in an efficient and safe operating condition while perfotming 
work under the contract. Equipment shall have proper safety devices maintained at all times 
while in use. If equipment does not contain proper safety devices and/or is being operated in an 
unsafe manner, the City may direct the Contractor to remove such equipment and/or the operator 
until the deficiency is corrected to the satisfaction of the City. The Contractor shall be 
responsible and Hable for injury to persons caused by the operation of the equipment. 

3.11 CONTRACTOR'S DAMAGES 
Any damages to the road, facilities, sewers, utilities, irrigation system, plant material or 
vegetation caused by the Contractor shall be repaired at the expense of the Contractor to the 
satisfaction· of the City. Failure to restore said damages within three (3) working days following 
notification shall result in a deduction from the next invoice of the City's expenses incurred by 
the City for labor, material or equipment to restore the property to its original condition.. 

3.12 INDEPENDENT CONTRACTOR 
Contractor shall act under the Contract as an independent Contractor vis-a-vis City of Miami 
Beach and will not be an agent or employee of the City. Contractor shall not represent or 
otherwise hold out itself or any ofits subcontractors, directors, officers, partners, employees, or 
agents to be an agent or employee of the City. 

3.13 PERMITS, LICENSES, CERTIFICATES 
Contractors shall obtain, at their expense, valid permits, licenses and certificates (City, County, 
State, Federal) as required for work under the Contract. 

3.13.1 Contractors shall give all notices and pay fees and taxes required by law in 
performance of the Contract. 

3.13.2 Compliance with Miami Beach Parks and Recreation Department and the State 
of Florida Department of Transportation Rules and Regulations: Contractors 
shall comply and abide by all rules and regulations of the above-referenced 
departments as they may be applicable to performance of the Contract. 

3.13.3 Advertising and Signs: Contractors shall not advertise or place signs on the site, 
facilities or equipment of the City of Miami Beach. 

3.14 SUB CONTRACTORS 
Nothing contained in the specifications shall be construed as creating any contractual rellrtionship 
between any subcontractor and the City. 
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Contractors shall be as fully responsible to the City for the acts and omission of the 
subcontractors as for the acts and omissions ofperson(s) directly employed. 

3.15 PROTECTION OF PROPERTY AND REPAIR OF DAMAGE 

3.l5.1 All portions of landscape structures, facilities, services, utilities, roads, and 
irrigation systems shall be protected against damage or interrupted service at ali 
times by Contractor during the tenn of the Contract Any damage to the property 
as a result of the performance of work by Contractor during the terms of the 
Contract shall be repaired or replaced in kind and in manner approved by the 
Project Manager. All work of this kind shall be made immediately after damage 
or alteration occurs, unless otherwise directed. 

3.15.2 Repairs to plant materials and soils shall specifically be made in accordance with 
specifications in Section 4.3. 

3.15.3 Repairs to irrigation systems, which are damaged by any means including acts 
of God, vandalism, vehicular damage, theft, or undetermined causes, shall be 
repaired by the Contractor at no cost to the City, except where the specifications 
provide otherwise. 

3 .15.4 Contractor shall notify the City Project Manager within twenty-four (24) hours 
after discovery of any damage caused by accident, vandalism, thefts, acts of 
God, or undetermined causes. 

3.16 RECORDS 
All documents, books and accounting records shall be open for inspection at any reasonable time 
during the term of the Contract and for three (3) years audit of the books and business conducted 
by Contractor and observe the operation of the business so that accuracy of the above records can 
be confirmed. 

All employment and payroll records shall be open for inspection andre-inspection by the City, at 
any reasonable time during the term of the Contract. 

3.17 TRANSPORTATION 
Contractors are to supply all transportation of employees, supplies and equipment. 

3.18 STORAGE 
Contractors are to provide for all storage at off-site locations delivering to site only sufficient 
equipment and materials to complete daily tasks. Permission may be given by Project Manager 
for storage of materials or equipment on-site during special projects or conditions. 

3.19 WASTE DISPOSAL 
Contractors are responsible for removing and disposing from sites all waste handled in 
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performance of the Contract. The City is not required to supply area or facilities for storage or 
removal of waste on-site. 

3.20 NON-INTERFERENCE 
Contractor shall not interfere with the public use of sites and shall conduct his operation so as to 
offer the least possible obstruction and inconvenience to the public or disruption to the pE:ace and 
quiet of the area within which the services are perfonned. 
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THREEYEARCONTRACTTOPROVIDE 

GROUNDS MAINTENANCE SERVICE 

4.0 TECHNICAL SPECIFICATIONS 

4.1 

4.2 

4.3 

PURPOSE 
These specifications designate the manner in which basic maintenance tasks will be performed in 
order to achieve the overall Quality Objective, which is to maintain the landscaping on the listed 
sites in a vigorous, healthy, growing, safe, clean, and attractive condition throughout the year. 

STANDARDS AND REFERENCES 
The Contractor's Representative shall be well versed in Florida maintenance operations and 
procedures. All employees shall be competent and skilled in their particular job in order to 
insure that they properly perfonn the work assigned. 

The following organizations provide standards and publications which may be used as a guide 
for conducting grounds maintenance and services, under the Contract: 

A. 

B. 

c. 

D. 

E. 

MATERIALS 

Florida Cooperative Extension Services, 18710 SW 288th Street, Homestead, 
Florida, 33030. 

Florida Turf-Grass Association, Inc., 302 Graham Avenue, Orlando, Florida, 
32803-6399. 

National Recreation and Park Association, 1601 N. Kent Street, Arlington, 
Virginia, 22209. 

Florida Recreation and Park Association, 1406 Hays Street, Suite 1, Tallahassee, 
Florida, 32301. 

Florida Department of Transportation, "Manual on Traffic Controls and Safe 
Practices for Street & Highway Construction, Maintenance and Utility 
Operations." 

All materials supplied and used by Contractors shall be the best kind available and used in 
accordance with manufacturer's directions. Commercial products such as fertilizers and 
pesticides shall bear the manufacturer's label and guaranteed analysis. City inspectors may 
require tests and reject materials not meeting these specifications or manufacturer's guarantee. 

4.3.1 Replacement 
Any plants which are dan1aged or die as a result of improper maintenance or lack of 
sufficient maintenance shall be replaced by the Contractor, at no cost to the City, within 
10 calendar days upon discovery by the Contractor or notification by the City. The 
following criteria shall be used to determine if replacement is necessary. 

4.3.1.1 Plants are not in a healthy growing condition and this renders them below the 
minimum quality standard (Fla.# I}. 
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4.3.1.2 There is a question of any plants ability to thrive after the end of the thirty four 

(34) month maintenance period that would render it below the minimum quality 
standard (Fla.# 1 ). 

4.3.1.3 The plant material is dead. 

4.3.2 The ten (10) calendar days may" be extended due to seasonal conditions, availability, 
preparation time such as root pruning, etc., only if approved by the City, in advance. The 
extended time shall be negotiated between all parties concerned, but must receive final 
approval by the City. After the 10 day replacement period, the City may perform the 
work and Withhold monies due to the Contractor for materials and labor costs. 

4.3.3 Size, Quality and Grade of Replacement 

4.3.3.1 Replacement material shall be of the same brand, species, quality and grade as 
that of the material to be replaced, or it shall conform to the Florida Grades & 
Standards for nursery plants Florida# 1 Quality, whichever is higher. The size of 
the replacement plants shall not be necessarily the same size as the original 
specified plant at its initial planting. The replacement shall be of equal size to 
the plant to be replaced at the time it has been determined that it must be 
replaced. Hbwever, if for some reason, the plant to be replaced is smaller than 
the size to be replaced, the replacement shall be at least equal to the original size 
when the maintenance _period began. 

4.3.3.2 Plants shall be sound, healthy, and vigorous, free from plant disease, insect pests 
or their eggs, and shall have normal root systems and comply with all State and 
local regulations govetning these matters, and shall be free from any noxious 
weeds. 

4.3.3.3 All trees shall be measured six (6) inches above ground surface. 

4.3 .3.4 Shape and Form: Plant materials shall be symmetrical, and/or typical for variety 
and species. 

4.3.3.S.All plant materials must be provided from a licensed nursery and shall be subject 
to acceptance as to quality by the Project Manager. 

4.3.3.6 Replacements shall be guaranteed for the length of the Contract, or six (6) 
months, whichever is greater. 

4.3.3.7 The Contractor shall be responsible for hand watering the replacement (if 
required), for 42 calendar days after planting. 

4.3.4 Water 
Should Contractor supply water, the water shall be fresh (non-salt), and containing no 
harmful levels of pollutants or chemicals. 

4.3.5 Soil 

4.3.5.1 Any soil supplied by Contractors shall be good, clean, friable top soil (or soil 
mix as specified in original construction documents), free from any toxic, 
noxious or objectionable materials, including rocks, lime rock, plant parts or 
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seeds. 

4.3.5.2 "Planting Soil Mix" shall be equal parts of Sphagnum peat moss, coarse sand, 
and compos ted organic matter, sterilized. 

4.3.5.3 "Muck-sand-soil" shall be 70 percent muck and 30 percent course sand. 

4.3.6 Fertilizer 
All fertilizer shall be the best commercial grade and except free flowing liquids, shall be 
delivered to site and be dry when processed for application. Fertilizers shall be in 
appropriate containers and tagged. Special permission from the Project Manager is 
required to use bulk fertilizers. 

The Contractor shall submit copies of the manufacturer's specifications for all fertilizer 
it1cluding data substantiating that the proposed materials comply with specified 
requirements. 

4.3. 7 Pesticides- (insecticides, fungicides, herbicides, etc.): 
Insecticides & Fungicides shall be only those which are approved or recommended for 
use near open water bodies and those specified, Only the Federal Environmental 
Protection Agency (EPA) approved products shall be used. 

All pesticides are to be registered and approved for use by the Florida Department of 
Agriculture. 

Submit on an as needed basis, a schedule of spraying and dusting materials to be used to 
control pests and disease infestation, the reason for their use and the method to be used to 
apply the materials and the method of application before it is delivered and used on the 
project. The need for pest and dil;ease control, will be determined by the Contractor's 
Horticulturist and approved by the City, Also, if requested by the City, the Contractor 
will furnish documentation that the implementation of these control measures for pests 
and disease infestation is in strict compliance with all Federal, State, and LocaJ 
Regulations. 

4.3.8 Miscellaneous Materials 
Mulch shall be grade B shredded cypress mulch, free of foreign matter. Other mulch 
types may be required upon request by the City. Alternative mulch types will be readily 
available on the wholesale market, be ofequaJ or lesser wholesale cost or increased costs 
to be paid by City. 

EQUIPMENT 
Equipment supplied by Contractor shall be designed for or suited to the grounds maintenance 
task in which it is to be used. Equipment will not be used in areas or to perform tasks where 
damage will result to the landscapes or sites. 

Contractor shall maintain supplied equipment in a good appearance and all equipment shall be 
maintained in a safe, operational and clean condition. 

Upon specific request by the City, the Contractor will supply a current list of supplied equipment 
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used by the Contractor, including item, model, manufacturer, year manufactured, and serial 
numbers. The Project Manager or his designee shall have the right to reject the .use of any 
specific piece of supplied equipment on the site, by notification to Contractor 

COMPLETION OF WORK 
All work is to be completed in a continuous manner. That is all mowing, edging, weed control, 
trimming, litter removal, etc. shall be completed before leaving the job site. 

GROUNDS MAINTENANCE FUNCTIONS AND TASKS: 

4.6.1 NA-TurfCare 

4.6.2 . Pruning Shrubs and Ground Cover Plants Bed Area Maintenance 
All shrubs and ground cover plants growing in the work areas shall be pruned, as 
required, to maintain plants in a healthy, growing, flowering condition and to maintain 
plant growth within reasonable bounds to prevent encroachment of passageways, walks, 
streets, viewofsigns or any manner deemed objectionable by the Project Manager. 

4.6.2.1 Bed Area Maintenance 
The Contractor shall keep the 'bedded areas free of dead plants, leaves, and 
branches at all times. All beds shall be vertically edged, and kept weed free at 
all times. Edge grass at plant bed lines to keep grass from growing toward 
shrubs, keep the width of sod as it was originally placed. 

4.6.2.2 Shrubs 
All shrub material shall be pruned a minimum of once per month to insure 
the best shape, health, and character of the individual plant. Mechanical 
trimming may only be utilized when the health or appearance of the plant will 
not be damaged by the mechanical trimmers. 

4.6.2.3 Groundcover 
All groundcover material shall be pruned a minimum of once per month to 
insure the best shape, health, and character of the individual plant. 
Gl'Oundcover plants shall be selectively cut back to encourage lateral growth 
and kept inbounds and out of other plantings, walkways, lighting, etc. 
Mechanical trimmings may only be utilized when the health or appearance of 
the plant will not be dan1aged by the mechanical tlimmers. 

4.6.3 Trees and Palm Pruning 
Trees and palms are to be maintained in a healthy, growing, safe, attractive condition and 
in their proper shape and size according to variety, species and function in the landscape 
or as specifically directed l:ly the Project Manager. 

4.6.3 .1 Pruning 
Natural Shaping and Thinning 
Prune, thin, and trim all trees at least once a year to keep the trees healthy, to 
maintain the natural character of the variety, to control shape and to prevent 
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crowding. Pruning in general shall consist of the removal of dead, broken, 
fungus infected, superfluous, and intertwining branches, vines, and the removal 
of dead or decaying stumps and other undesirable growth. Palms shall be pruned 
as needed to remove fruit, inflorescence, dead fronds and weak stalks. Fntit 
and/or inflorescence must be remove from palms in locations where the dropping 
of fruit will cause an unsafe or unsanitary situation. Disinfect tools between 
palms by soaking in a (5.25%)- 25% dilution Chlorine bleach and water solution 
for a minimum of 5 minutes. Certain Washingtonian Palms will be an exception 
to the pruning practices of normal palm maintenance when existing dead fronds 
are maintained as determined by the City Project Manager. 

Pruning will also be required from time to time to remove damaged branches 
from storms, frost, pntning to prevent encroachment of branches over streets, 
into private property, obscuring view of signs or traffic, 
particularly at a road intersection, or interference with lighting, etc. 

Tree branches shall be pruned up to seven (7') feet over walkways and in areas 
so designated by the Project Manager. All tree pruning shall be accomplished 
with standard practices including: 

Cuts should be made with sharp and proper tools. When cutting parts of 
branches, leave a living bud at the end of the stub. Make cuts sufficiently close 
to parent stem so that the healing can readily start under normal conditions, but 
do not cut in to branch collar. On trees known to be diseased, disinfect tools after 
each cut and between trees. Prune only at the time of season proper for the 
variety. Prune or trim, at least once or twice each growing season to keep the 
natural shape of the individual plant. 

Pruning shall include the following items: 

- Dead, dying or unsightly part of the tree 
- Remove sucker growth from base of the trees in which an exposed 

trunk character is desired 
- Branches that grow toward the center of tree 
- Crossed branches that may ntb together 
- "V" crotches, if it does not ruin the appearance of the tree 
-Multiple leader if the tree normally has only a single stem 
-Nuisance growth that interferes with view, traffic, sign age, walks, or 

lighting. Nuisance .growth includes the removal of all dangerous 
thorns, spikes or appendages which show potential conflict with 
people. 

- Shape top of small trees as needed 

All branches, dead wood, and cuttings shall be removed from the job site attime 
of pruning and disposed of in an acceptable manner. All lawn and shrub areas 
damaged by pruning equipment shall be restored. 
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4.6.3.2 Staking and Guying· and Tree Set-Up 
Maintain existing and adjust tree stakes, guy wires and hoses or blocks, until 
trees are capable of standing vertical and/or resisting normal winds. 

4.6.3.2.1 The Contractor shall be responsible for the complete removal and 
replacement of those trees lost due to the Contractm"s faulty 
maintenance or negligence, as detennined by the Project Manager. 

4.6.3.2.2 Replacement shall be made by the Contractor in the kind and size of 
tree determined by the Project Manager. 

Where there is a difference in value between the tree lost and the 
replacement tree, this difference will be deducted from the Contract 
payment. In all cases, the value of the tree lost shall be determined by 
the Project Manager using the latest ''Plant Finder"· value 
determination. 

4.6.3.2.3 All trees that have died or have been blown or knocked over are to be 
reported immediately upon discovery to the Project Manager. 

4.6.3.2.4 With prior approval from the Project Manager, it is the Contractor's 
responsibility to remove and properly dispose of all dead or injured 
trees and/or weed trees such as but not limited to Florida Holly or 
Melaleucana or Australian Pine. Contractor shall set and support trees 
that have been knocked or blown over. 

4.6.3.2.5 The Contractor shall be responsible for removing all graffiti. signs, 
posters, boards, supports and any other material( s) attached or fastened 
to trees, or from elsewhere on the project site, as directed by the 
Project Manager. 

Weed Control 
4.6.4.1 All landscape areas within the specified area, including lawns, shrub and ground 

cover beds, planters, and areas covered with concrete, pavers, gravel or shell, 
shall be kept free of all weeds at all times. All concrete areas on medians, 
curbing around medians and along swales and all sidewalks are included with 
each project site. This means complete removal of all weed growth shall be 
accomplished at each service visit. For the purpose of this specification, a 
weed will be considered as any undesirable or misplaced plant Weeds shall be 
controlled either by hand, mechanical, or chemical methods. The Project 
Manager may restrict the use of chemical or mechanical weed control in certain 
areas. Mechanical weed control shall not disturb the mulch layer so as to expose 
the underlying soil. 

4.6.4.1.1 Weeds in turf areas N/A. 

4.6.4.1.2 Weeds are to be manually removed from shrub, hedge, ground cover 
or flower beds, unless chemical or mechanical means are specifically 
authorized by the Project Manager. Persistent weed growth such as 
the growth of sedges shall be killed with "round up" whenever 
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possible. 

4.6.4.1.3 Weeds are to be removed from walkways, curbs, expansion joints, and 
along fence lines and guardrails at each service or as otherwise 
directed by the Project Manager. 

4.6.4.2. If infestations cannot be controlled by hand-pulling, or herbicide use will 
damage or kill the shrubs or ground-covers, the bed may be excavated, after 
removing all plants. Then, weeds may be destroyed before replanting by any of 
the following methods: 

4.6.4.2. I Sterilize the_soil, or 

4.6.4.2.2 Allow weeds to reestablish a vegetative top and treat with a systemic 
herbicide, at least two (2) applications, about two (2) weeks apart, or 
until there is a 90% kill. 

4.6.4.2.3 After the kill, apply, immediately after replanting, a pre-emergent 
herbicide, such as Treflan or prior to replanting a ground cover fabric. 

4.6.4.3 If it is determined by the City that the Contractor responsible for mafntenance 
allows weed infestations to spread beyond the ability to control them, then the 
removal, treatment, and replacement of the planting bed shall be done as 
described above by the Contractor at no cost to the Citv. Soil which exhibits 
significant weed growth within one (I) month after planting, (20% ground 
coverage of the bed by weeds) shall be considered as previously weed-infested. 

4.6.5 Litter Control 
4.6.5.1 Contractor Generated Trash: The Contractor shall promptly remove all debris 

generated by his pruning, trimming, weeding, edging, and other work required in 
the specifications. Storm drains shall be kept clear and free of debris and mulch. 
Debris must be disposed of at an authorized site for commercial use. 

Neighborhood trash transfer stations or road side piles are not considered 
authorized sites. The Contractor shall clean driveways and paved areas with 
suitable equipment immediately after working in them. All cuttings are to be 
removed on same day as cut. 

4.6.5.2 Litter Removal: Litter removal to be removed from all, landscape beds, walk 
ways and all hard surfaces at each regularly scheduled full service visit (52 
armually). Litter removal within the water features/garden to include all floating 
liter, debris and organic materials at each regularly scheduled full service visit 
(52 annually). 

4.6.5.2Litter Removal: In addition to the litter removal on regularly scheduled full 
service visits, the Contractor shall be responsible for litter removal on (TBD) 

4.6.6 Fertilization and Soil Testing 
The fertilizer used shall be a commercial grade product and recommended for use on 
each plant type. Specific requirements should be detem1ined by soil test results, soil 
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type, and time of year. Applications shall proceed continuously once begun until all 
areas have been completed. In the event fertilizer is thrown on hard surfaces, it shall be 
removed immediately to prevent staining. 

Contractor shall have the soil tested one time per year to determine required additives, 
and more often if necessary to diagnose problem areas. Apply Lime or Sulfur as required 
to adjust pH. The Contractor shall provide the City with annual fertilization schedules at 
the beginning of each contract year and shall inform the Project Manager at least three 
(3) days in advance before beginning any fertilization. Fertilization shall be done during 
the first two weeks of April, the first two weeks of July and the last two weeks of 
October. 

4.6.6.1 Turf-N/A 

4.6.6.2 GrOundcover, & Shrubs 

Shrub and groundcover areas that contain palms shall be fertilized three (3) times per 
year with "Palm Special Fertilizer'' with the formulation of8N-2Pz0s-12K20 +4Mg with 
rnicronutrients. I 00% of theN, K, and Mg must be slow release with micronutrients in a 
water soluble form, applied according to label rates. Applications to be made during the 

. first two weeks of April, the first two weeks of July and the last two weeks of October. 

The fertilizer for all planted shrubs and groundcovers shall a complete, slow 
release fet1ilizer with minor elements; with anN, P, K ratio of 3:1:2, unless 
soil conditions or plant species dictate differently, with at least 60% of the 
nitrogen from a non-water soluble organic source. 

All shrubs and grow1dcovers shall be fertilized by broadcasting by hand over the 
beds three (3) times per year. Applications to be made during the first two weeks 
of April, the first two weeks of July and the last two weeks of October. 

The Contractor shall establish a program that will fertilize all shrubs and 
groundcover, describing the type of fertilizer required for each type of plant and 
the time of year this work will be undertaken. A copy for approval of the 
fertilization schedules shall be provided to the City no less than one (1) month 
prior to application. Any plants damaged by over-fertilization or nutrient 
deficiencies shall be replaced at the Contractor's expense. Changes in 
fertilization rates, methods and composition must be approved by the City in 
writing. 

4.6.6.3 Fertilization Trees, & Palms 
The fertilizer for all the planted trees shall meet proper horticultural standards 
with a complete fertilizer with a N, P, K ratio of3:1:2 or 3:1:3 (e.g. 12-4-8 or 
15-5-15, unless soil conditions or plant species dictate differently, with at least 
60% of the nitrogen from a non-water soluble organic source. 
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All Trees 5" caliper or under shall be fertilized three times yearly: 
February, June and October using a complete, slow release fertilizer with 
minor elements; appling 1 pound ofNitorgen per 1000 square feet of area of 
root zone (drip line plus 50%). 

All palms shall be fertilized four (4) times per year; every three (3) months; 
durning the first week of January, April, July and October applying "Palm 
Special Fertilizer" with the formulation of 8N-2P20s-llK20 +4Mg with 
micronutrient&. 100% of the N, K, .and Mg must be slow release with 
micronutrients in a water soluble form. The fertilizer shall be broadcast 
evenly under canopy area at a rate of l.Sibs of fertilizer (not N) per 100 sq. 
ft. 

The Contractor shall establish a program that will fertilize all trees and palms, 
describing the type of fertilizer required for each type of plant and the time of 
year this work will be undertaken. · A copy for approval of the fertilization 
schedules shall be provided to the City no Jess than one (1) month prior to 
application. Any trees damaged by over-fertilization or by the use of wrong type 
of fertilizer shall be replaced at the Contractor's expense. Changes in fertilization 
rates, methods, and composition must be approved by the City in writing. 

4.6.7 General Use of Chemicals 
The Contractor shall submit a list of all chemical herbicides and pesticides proposed for 
use tmderthis Contract for approval by the Project Manager, including MSDS sheets for 
each item. Materials included on this list shall be limited to chemicals approved by the 
State of Florida, the Department of Agriculture, and the Florida Department of 
Transportation, and shall include the exact brand name and generic formulation. The use 
of any chemical on the list shall be based on the recommendations of and be performed 
under the direction of a Certified Pest Control Operator. No chemical herbicide or 
pesticide shall be applied until use is approved, in writing, by the Project Manager as 
appropriate for the purpose and area proposed. · 

4.6.8 Disease and Pest Control 
To control or eradicate infestations by chewing or sucking insects, leaf miners, fire ants, 
and other pests and diseases, spray affected plants with chemical sprays and 
combinations of sprays suitable for that particular pest when the infestation or infection 
becomes evident and as often thereafter as necessary. Contractor shall be fully licensed 
to spray pesticide. Contractor shall use sound cultural practices that aid in preventing the 
presence or proliferation of insect and diseases. Insects in Zoysia grass shall be 
controlled by both curative and preventative measures. Timing will be critical on mole 
cricket applications and frequencies of application will be as needed to successfully 
control their infestations. Nematode samples will be taken at least one ( 1) time each 
year and action shall be taken per the recommendation of the IF AS lab results to control 
the populations This lab report shall be submitted to the City for their review as soon as 
it is received. 
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4.6.9 Application of Herbicides and Insecticides 

Contractor may apply various herbicides by means of spray type devices to aid in the 
control of unwanted weeds and vegetation. All applications shall be perfonned by 

·persons holding a valid herbicide application license as issued by the State ofFlorida and 
shall be done in accordance with the herbicide manufacturer's recommended rates and all 
applicable Federal, State, County and Municipal regulations. Herbicides may be used 
only with prior approval by the City as to type location, and method of application. 

4.6.9.1 The Contractor shall exercise extreme care so as not to over spray and effect 
areas not intended for treatment. 

Areas adversely affected by such over spray shall be restored by the Contractor 
at his expense. 

4.6.9.2 The Contraetor shall advise the Project Manager within four (4) days after 
disease or insectinfestation is found. He shall identify the disease or insect and 
recommend control measures to be taken, and, upon approval of the Project 
Manager, the Contractor shall supply and implement the approved control 
measures, exercising extreme caution in application of all spray material, dusts 
or other materials utilized. Approved control measures shall be continued until 
the disease, or insect is controlled to the satisfaction of the Project Manager. 

4.6.9.3 When a chemical is being applied, the person using it shall have in their 
possession all labeling associated with the chemical. Also, the chemical shall be 
applied as indicated on the said labeling. A specimen label and the Material 
Safety Data Sheet for each product shall be supplied to the City. 

4.6.9.4 All insecticides shall be applied by an operator licensed pursuant to Chapter 487 
of the Florida Statutes. The operator shall have the license/certification in his or 
her possession when insecticides are being applied. The implementation of 
control measures for pests and disease infestations shall be in strict compliance 
with all federal and local regulations. Upon request, the Contractor shall furnish 
documentation of such compliance. 

4.6.9.5 The spraying of insecticides and other such chemicals are to be confined to the 
individual plant. Spraying techniques which may introduce the material being 
sprayed beyond the immediate area of the individual plant are strictly prohibited. 

4.6.9.6 Spray or dust material on foliage only during calm days. Do not apply when 
leaves are wet, when rain is expected within 3-4 hours after spraying, or when 
temperatures exceed 88 degrees Fahrenheit. Spray at times when traffic is 
lightest (i.e., early momings or weekends). Use a spreader-sticker to aid in 
adherence and absorption of the material. Wash material off of pavements and 
buildings immediately after applying. 

4.6.9.7 The Contractor shall utilize all safeguards necessary during disease or insect 
control operations to ensure safety to the public and the employees of the 
Contractor. 

4.6.9.8 Copies of Current Material Safety Data Sheets (MSDS) for all chemicals used 
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for pest control under this Contract shall be provided to the Project Manager 
before the use of said chemicals .. 

4.6.10 Verticutting, Aeration and Topdressing-N/A 

4.6.11 Turf Renovations-N/A 

4.6.12 Irrigation System Maintenance and Watering 
Contractor will be responsible for the operation and maintenance of the automatic/ 
manual irrigation systems and for setting and adjusting the timer to insure proper 
watering of all plant material in the landscape. 

Contractor will be responsible under this agreement for the parts, labor and supervision 
to make irrigation repairs to the lateral line, risers and sprinkler heads up to one inch (1 ") 
in diameter as required to keep the system operating. Major repairs to main lines, valves, 
pumps and in-take piping shall be reimbursed by the City. Reimbursable repair work 
shall require authorization by the City prior to commencement. 

Prior to commencement of the maintenance program, the Contractor shall have twenty
five (25) days from start of contract to inspect the irrigation system and report present 
damage or incorrect operation and coverage to the City. The Contractor will be 
responsible for the integrity of the system after this initial inspection report and 
subsequent repairs. 

The timers shall be checked once a week or more frequently as may be required. 
The Contractor will also, at least once a month, fully operate all the irrigation zones and 
replace, repair or clean all inigation heads, lines, valves, valve boxes, filters and 
controllers as needed. Any equipment damaged by the Contractor's operation shall be 
replaced with the same equipment and by the same manufacturer. 

Grass shall be cut back around all irrigation heads and valve boxes at each service 
to keep them clearly visible and fully operational. 

The irrigation shall be capable of providing 1" of water to all lawns and shrub beds each 
week or as often as required to provide for a uniform lush green landscape appearance. 
System shall be adjusted during the various seasons. All irrigation systems must be 
turned off when ever a severe storm warning (Tropical Storm or Hurricane) is issued. 

The Contractor shall be required to make all repairs within a minimum 24 hour time 
period or sooner as directed by the City's representative. Any form of damage to the 
irrigation system must be reported to the City's representative immediately upon 
discovery. 

Irrigate as necessary during oflittle or no rainfall using the automatic irrigation system 
and any supplemental watering necessary to apply proper amount of water to keep the 
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plant material in optimum health. Under normal conditions; irrigate deep and 
infrequently (2- 3 times weekly) to promote a good root system. Water early mornings 
within SFWMD watering restriction guidelines. Avoid watering in the evenings. Fines 
resulting from the violation of SFWMD and/or local government imposed watering 
restrictions shall be the sole responsibility of the Contractor 

Supplemental watering may be required as needed to compensate for wind drift, 
temperature extremes, inadequate irrigation coverage, establishment of new landscaping 
and/or applications of fertilizers and/or pesticides, etc. Supplemental watering may 
require a large portable water tank, impact sprinklers, and additional hose to be supplied 
by Contractor. 

The Contractor is required to ensure adherence to all local watering restriction 
ordinances. It will be the responsibility of the Contractor to pay Fines levied due to 
lack of compliance. 

A written irrigation schedule will be provided by the Contractor and any operation of 
irrigation outside the previously approved scheduled time must have the advance 
approval ofthe City. 

Contractor shall be responsible for controlling the amount of water used for irrigation 
and any damage or costs that result from over-watering or insufficient watering shall be 
the responsibility of the Contractor. 

4.6.13 Watering 
During periods when the irrigation system is not operational, either due to breakdown of 
the system, or an extended electric power failure, it shall be the responsibility of the 
Contractor to provide adequate water to maintain the landscape. 

4.6.14.1 Supply of water suitable for irrigation shall be the Client's responsibility. 
Distribution of the water to the plants shall be the responsibility of the 
Contractor. Contractor shall use hand watering, water trucks, portable 
pumps, etc. as required to distribute the water. 

4.6.14.2 Apply water in quantities and at intervals necessary to maintain the plants in 
a healthy growing condition. 

4.6.14 Irrigation System 
Shall be constantly maintained and adjusted to insure that no water from the system hits 
the road or other hard surface. 

4.6.15 Mulching Beds 
4.6.15.1 Rt;plenish mulch in shrub beds as required to cover areas of bare soil, 

especially at the edge of the bed and in places where the shrub canopy has not 
grown together to shade the soil. Add mulch around tree trunks in sod areas. 
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Mulch shall be added as required to maintain a constant tbree (3) inches 
thickness. Do not pile against tree trunks and shrub stems. 

4.6.15.2 Use Amerigrow Recycling's shredded "round -wood" mulch "Pine Bark 
Brown" color. Grade "A" Cypress mulch, Melaleucamutch or other mulches 
may be used as designated and approved by the City. 

4.6.16 Sand Removal/ Policing: 
Cleaning of debris within the confines of the site by blowing, sweeping, or vacuuming or 
other means must be performed as required to keep paved, bricked or concrete surfaces 
clean and neat at all times. Debris shall not be directed in to the road way or storm 
drains. 

4.6.17 Skinned Areas (NOT USED) 

4.6.18 Frequency of Services 
Frequencies for the sites and services described herein are based upon normal 
circumstances. Individual, several and/or all services to a site or sites may be added at an 
agreed upon price, or deleted due to natural disaster, excessive rain, disease, drought, 
fire, vandalism, accident, insufficient funds and/or any other reason at the sole discretion 
of the Owner. 

52 Full Service Visits Annual Schedule: Schedule 52 service visits annually according 
to the following; service visits to be performed weekly at minimum to complete the 
outlined work. 

30 Full Service Visits Annual Schedule: N/A 
34 Full Service Visits Annual Schedule: N/A 

12 Full Service Visits Annual Schedule:- N/A 

PERFORMANCE CONTROL AND INSPECTIONS 

4.7.1 Maintenance Quality 
The quality objective of all services and materials provided by Contractors in accordance 
with conditions and specifications herein, is to maintain and service various listed sites, . 
and to keep them in a healthy, growing, clean and attractive condition throughout the 
year. 

4.7.2 Maintenance Standards, Frequencies, Work Method 
All work shall be performed in accordance with the highest professional maintenance 
standards and horticultural techniques. Frequencies set for certain repetitive 
maintenance functions and tasks in specifications are minimmn frequencies, which must 
be increased, if necessary to achieve the Quality Objective. 
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All work is ,to be completed in a continuous manner. That is all litter removal, weed 
control, trimming etc. shall be completed before leaving the job site 

Standard and frequencies may be modified from time to time by the City of Miami Beach 
Assistant Director of Parks and Recreation or designated representative as necessary to 
asslll'e proper maintenance to achieve the Quality Objective. 

All work shall be done in a thorough and workmanlike manner under competent 
Contractor supervision to the satisfaction of the City of Miami Beach Assistant Director 
of Parks and Recreation or designated representative, 

The Contractor shall have the exclusive duty, right, and privilege to perform Grounds 
Maintenance and Services, as specified herein. 

4.7.3 Inspections 

4.7.3.1 The Contractor's Representative shall perform maintenance inspections daily 
during daylight hours of all sites assigned for the day. Inspections by City of 
Miami Beach Greenspace Management Personnel shall provide continuing 
inspection of the sites to insure adequacy of maintenance and that methods of 
performing the work are in compliance with these specifications. Discrepancies 
and deficiencies in the work shall be brought to the attention of the Contractor's 
Representatives in writing, directly by the City of Miami Beach Project 
Manager, and shall be corrected by the Contractor immediately. 

4.7.3.2 The City of Miami Beach Project Manager and the Contractor's Manager shall 
meet on the sites once a month, or more frequently at the discretion of the 
Project Manager, for a walk-through inspection. The meeting shall be at the 
convenience of the City ofMiami Beach. All on-going maintenance functions 
shall be completed prior to this meeting. 

4,7.4 Deficiency/Cure Notices and Correctivetrerminatiou Process: 

If the Project Manager determines that there is/are deficiency(s) by the contractor in the 
performance of the contract, the Project Manager will notifY the Contractor and the 
Procurement Director of the deficiency(s) in writing. The Procurement Director will send 
a Cure Notice to the Contractor requesting that they provide in writing within seven (7) 
calendar days of notification, any/all actions proposed to be taken in order to correct/CUI'e 
the identified deficiency(s). 

If all parties (Project Manager, Contractor and Procurement Director) agree that actual 
damages/deficiencies would require more than seven (7) calendar days to correct/cure, a 
reasonable time frame, in writing, will be determined based on a ":meeting of the minds" 
between the Project Manager and the Procurement Director for the identified 
deficiency(s). 

Should the Procurement Director issue two (2) Cure Notices for the same deficiency(s), 
or a total of three (3) Cure Notices within a twelve (12) month period, the City may 
exercise its right to proceed with the Termination of this contract. 
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SEE PAGE 16, SECTION 1.57- TERMINATION FOR DEFAULT 

4.7.5 City of Miami Beach Right to Correct Deficiencies 
Additionally, and notwithstanding the above provision, the City has the right to move on 
site with City forces or private Contractors to correct deficiencies seven (7) calendar 
days after notification in writing, by the City of Miami Beach Parks and Recreation 
Department Director, or his designee, 

If, in the sole discretion or judgment of the Project Manager, the Contractor and/or his 
employee(s) are not properly performing the services required under the Contract, then 
the Contractor and/or all employees may be temporarily replaced by City personnel and 
payment to be made by the City may be suspended while the matter is being investigated. 
Total costs incurred by completion of the work by the City will be deducted and 

forfeited from the payments to the Contractor fi·om the City. 

This section shall not be construed as a penalty, but as an adjustment of payment to 
Contractor for only the work actually performed, and accepted by the City, and the 
recovering of City costs froin the failure ofthe Contractor to complete or comply with 
the provision of the Contract. 

4.7.6 Quality Control- Performance Reports 

Completion of Work: Within 24 hours of completing work the Contractor shall notify 
the Parks and Recreation Supervisor assigned to monitor the contract by fax or email of 
said completion 

Inspection and Approval- Upon receiving notification from the Contractor, the City 
shall inspect the serviced location within 48 hours. If, upon inspection, the work 
specified has not been completed, the City shall contact the Contractor to indicate the 
necessary corrective measures. The Contractor will be given 48 hours from this 
notification to make appropriate corrections, If the work has been completed 
successfully then the City will pay for services billed. 

The Contractor shall submit to the City Project Manager a report ofhis performance for 
the preceding month, under terms ofthe Contract. These reports shall be postmarked no 
later than the fifth (51h) day of each month following the month in which services were 
performed. Failure to do so shall result in delay of payment until this requirement is 
fulfilled. 

SCHEDULING 

4. 8.1 Contractors shall accomplish normal landscape maintenance required under the Contract 
during daylight hours. The City Project Manager may permit night scheduling on an 
individual function or task basis. 

4.8.2 Contractor shall schedule and conduct the work at times and in a manner which shall not 
interfere with normal pedestrian traffic on adjacent sidewalks or vehicular traffic on 
adjacent streets, and shall not cause annoyance to residents near the site or users of the 
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site. During periods of peak rush hour traffic, the Contractor will not block or impede 
arterial or collector streets. 

4. 8.3 All work shall be scheduled and completed in a continuous manner, that is, other than a 
holiday or non-work day in order to maintain the site in a uniform manner. 

4.8.4 Contractor shall not work or perform any operations during inclement weather which 
may destroy or damage landscaped areas. 

4.8.5 Contractor shall recognize that during the course of the Contract, other activities and 
operations may be conducted by City work forces and other Contractors. These 
activities may include but not be limited to landscape refurbishment, irrigation system 
modification or repair, construction and storm related operations. The Contractor may be 
required to modify or curtail certain operations without decreased compensation and 
shall promptly comply with any request by the Project Manager. In the event a Site or 
part of a Site becomes unavailable for servicing by the Contractor, the Project Manager 
may temporarily delete the Site or part of the Site and compensation to the Contractor 
will be decreased. 

4.8.6 Contractor shall, during the hours and days of operation, respond to all emergencies by 
taking the appropriate/required action within two (2) hours. See Section 3.5 -
Disaster Response 

4.8.7 Contractor shall have completed all Landscape Maintenance functions prior to the 
scheduled maintenance inspection. 

ADDITIONAL WORK 
The Project Manager may, at his discretion authorize the Contractor to perfonn additional work, 
including, but not limited to, mowing, trimming, weeding, edging, litter pickup, repairs and 
replacements ("grounds maintenance service type work under normal circumstances'') when 
the need for such work arises. The Project Manager will request quote(s) from the contractor 
which may be negotiated as required to obtain a fair and reasonable price. Should negotiations be 
unsuccessful, the Project Manager may request quotes from other contractors for the additional 
work. 

Should additional work be required due to extraordinary incidents/circumstances such as 
vandalism, acts of God, and/or third party negligence, the City will pay the contractor based on 
the hourly labor rate specified on the Bid Proposal. See Section 3.5 -Disaster Response. 

Prior to perfonning any additional work, the contractor shall prepare and submit a written 
description of the work with a cost estimate/price quote to the Prqject Manager. No work shall 
commence without the written authorization from the Project Manager. 

Not withstanding the above authorization, when a condition exists wherein there is imminent 
danger of injury to the public or damage to property, the Project Manager may verbally authorize 
the work to be performed upon receiving a verbal estimate from the Contractor. However, within 
24 hours after receiving a verbal authorization, the Contractor shall submit a written 
estimate/quote to the Project Manager for the required approval. 
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4.10 BID SUBMITTAL 

In addition to the documentation and information requested herein, the Bidders shall submit the 
following infonnation with their bid, or within five .(5) calendar days upon request: 

4.1 0.1 Company Profile 
A profile describing the organization represented by the bidder must be furnished with 
the bid submittal. This will include: 

* Company history and present organization; 
* Name of Principal or Owner(s); 
'~< Name of Affiliates, Subsidiaries, etc.; 
* Years of company experience under present ownership; 
* The local office address and phone number from which account would be 

· administered; 
* History oflocal office, including opening date; 
* Normal hours of operation oflocal offlce; 
* Name of person in charge of local office; 
* Number of maintenance personnel in the south Florida area nom1ally available to 

emergency calls; 
* List of all services company is capable of providing. 

4.10.2 Personnel 
* Provide an organizational chart of entire structure that is proposed to service 

account; 
* Provide resumes of key management personnel; 
* List job descriptions for all positions in the organization described in #1 above; 
* Include description of proposed uniforms; 
* Provide your overall employee policy and training program; 
* Provide outline of safety program. 

4.10.3 TurfMaintenance 
* List proposed fertilizer type and rate for each turf type and other specific nutrient 

additives; 
* List proposed application schedule (annual basis); 
* Describe proposed mowing schedule and procedures; 
* Describe proposed preventative pest management program. 

4.1 0.4 Tree and Palm Maintenance Program 
* Pro vi de type( s) of fertilizer and rates proposed for general use, and other specific 

nutrient additives; 
* List proposed application schedule (annual basis); 
* Describe proposed pruning schedule and procedures; 
" Describe proposed preventative pest management program. 

4.10.5 Shrub and Ground Cover Maintenance Program 
* Provide type(s) of fertilizer and rates proposed for general use, and other specific 

nutrient additives; 
* List proposed application schedule (annual basis) 
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* Describe proposed pruning schedule and procedures; 
* Describe proposed preventative pest management program. 

4.1 0.6 Irrigation Maintenance Program 
* Describe preventative maintenance program. 

4.1 0. 7 Equipment Specifications 
* List all tools, equipment (including manufacturer) and ~uantities of each type 

that be proposed to perform maintenance. 

4.10.8 Bidder's Supplement 
* Copies of all applicable licenses, permits, etc. required perform the services; 
* List of clients with specialty turf types the bidder currently has, along with 

contact information; 
* Miscellaneous Information - this section of the proposal should include any 

additional information about the services or bidder that is not addressed 
elsewhere in Jhe proposal. 

4.10.9 Schedule of Values (see page--) 
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Bid Proposal Page 1 of 3 

COMPANYNAME:~~--~--~--------~----~~-----------
We propose to furnish all labor, tools, equipment, transportation, permits, licenses, services and 
incidentals necessary in order to provide Grounds Maintenance for the City of Miami Beach, in 

d 'thB'dS 'fi' fill accor ance Wl I ;peel !cations, as ·o ows: 

Item# Project Description Cost per 
Service 

#Services Cost Per Year 

1 1100 block of Lincoln Road $ 52 $ 

ANNUALGRANDTOTAL: $ ____________ __ 

Not to Exceed (NTE) Hourly Labor Rates (for Work other than specified herein, at the direction of the City) 

SEE SECTION 4.9- ADDITIONAL WORK 

Item# Job ClassificatiDn NTE Hourly Rate 

2 Hourly rate per Contractor Regular time: $ 
Representative 

Overtime: $ 

3 Hourly rate per Regular time: $ 
Laborer/(;roundskeeper 

Overtime: $ 

4 Hourly rate per Irrigation Regular time: $ 
Technician 

Overtime: $ 

5 Hourly rate per Large Equipment Regular time: $ 
Operator 

Overtime: $ 

6 Hourly rate per Regular time: $ 
Supervisor/Foreman 

Overtime: $ 

7 Hourly rate per Climber Regular time: $ 

Overtime: $ 

8 Hourly rate per Certified Arborist Regular time: $ 

Overtime: $ 

9 Hourly rate per Pest Control Regular time: s 
Technician 

Overtime: $ 

NOTE: TilE CITY RESERVES TIIERlGH'l'l'O NEGOTIATE THESE NOT 'TO EXCEED (NTE) HOURLY LABOR RATES 
FROM THE SUCCESSFUL BIDDER(S). SHOULD NEGOTIATIONS BE UNSUCCESSFUL, THE CITY RESERVES THE RIGHT TO 
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REQUE~'T AND NEGOTIATE HOURLY LABOR RATES FOR ANY/ALL ADDITIONAL WORK .FROM OTHER CONTRACTORS, 
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Bid Proposal Page 2 of 3 

COMPANY NAME: ________________________________________ __ 

Materials (for Materials uot specified herein, to be installed at the direction of the City) 

Item# Description Uni1 Price Installed 

10 Cypress Mulch $ /cubic yard 

11 Seasonal Color $ /eacb 

12 Percentage above wholesale to provide and install! gal. to 45 gal. 
plant $ % 

13 For all other materials not specified, Contractor shall furnish at 
VENDOR COST vendor cost. 

NOTE: AS IT REL4-TES TO ITEM #20 ABOVE, THE CITY RF--SERVES THE RIGHT TO NEGOTIA 1E 
THESE COSTS TO INSTALL PLANT MATERIAL AND TREES UP TO 45 GALLON CONTAINERS 
FROM THE SUCCESSFUL BIDDER(S). SHOULD NEGOTIATIONS BE UNSUCCESSFUL, THE CITY 
RESERVES THE RIGHT TO REQUEST AND NEGOTIATE THIS COSTS/FEE FROM OTHER 
CONTRACTORS 

SCHEDULE OF VALUES 
Provide unit price/price per service for the services listed below. These prices roay be utilized by the City during 
nee:otiations, should additional/deleted services be required. 

SERVICE UNIT PRJ CE ANNUAL PRICE PER PRICE PER YEAR 
SERVICES SERVICE 

Shrub Pruning $ 12 $ $ 

Groundcover Pruning $ 12 s s 

Tree and Palm Prunin.g $ 2 $ s 

Weed Control $ 52 s $ 

Litter Control $ 52 $ $ 

Shrub and $ 4 $ $ 

Ground cover 
Fertilization 
Tree and Palm $ 4 $ $ 

Fertilization 
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Bid Proposal Page 3 of 3 

PAYMENT TERMS: NET 30. If other, specify here----------

ANY LETTERS, ATTACHMENTS, OR ADDITIONAL INFORMATION TO BE 
CONSIDERED PART OF THE BID MUST BE SUBMITTED IN DUPLICATE. 

SUBMITTED BY: 

COMPANY NAME: --------------------

SIGNED: 
(I certify that I am authorized to execute this proposal and 
commit the bidding firm) 

Bidders !!!.!!§! acknowledge receipt of addendum (if applicable). 

Amendment No. 1 :.-=---=--
Insert Date 

Amendment No.3: ____ _ 
Insert Date 

NAMEITITLE(Print): 

ADDRESS: 

Amendment No.2: ______ _ 
Insert Date 

Amendment No.4:_· ----=--
Insert Date 

CITY/STATE: ---------------~·Z~: __________ _ 

TELEPHONE NO: 

FACSIMILE NO: 

FEDERAL I.D.#: 
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BID# 00-09/10 

CUSTOMER REFERENCE LISTING 

Bidder's shall fumish the names, addresses, and telephone numbers of a minimum of six (6) fim1s or 
government organizations for which the Contractor is currently furnishing or has fumished, similar 
services. (See "2.18 References", page 24, and "Minimum Requirements, page 2) 

1) Company Name 

Address 

Contact Person/Contract AmOlmt 

Telephone No .. _________ Fax No. _________ _ 

2) Company Name 

Address 

Contact Person/Contract AmoUllt 

Telephone No .. _________ Fax No .. _________ _ 

3) Company Name 

Address 

Contact Person/Contract Amount ---------------

Telephone No .. _-------- Fax No .. _________ _ 

4) Company Name 

Address 

Contact Person/Contract Amount 

Telephone No .. _________ Fax No. _________ _ 

5) Company Name 

Address 
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NOTE: 

THREE YEAR CONTRACT TO PROVIDE 
GROUNDSNUUNTENANCESERV1CE 

BID # 00-09/10 

Contact Person/Contract Amount 

Telephone No. _________ Fax No., _________ _ 

CONTRACTOR'S QUESTIONNAIRE 

Information supplied in response to this questionnaire is subject to verification. 
Inaccurate or incomplete answers may be grounds for disqualification from award 
oftbis bid 

Submitted to The Mayor and City Commission of the City of Miami Beach, Florida: 
By ________________________________________________________ _ 

Principal Office ________________________________ ~-----

How many years has your organization been in business under your present business name? ______ _ 

Does your organization have current occupational licenses entitling it to do the work contemplated in this 
Contract? ______ __ 

State of Florida occupational license- state type and number:----------

Dade County certificate of competency - state type and number: ------------

Expiration Date:---------

Include copies of above licenses and certificates with proposal. 

Have you ever had a contract terminated due to failure to comply with contractual 
specifications? _______ _ 

If so, where and why? _________________ ~-------

In what other lines of business are you financially interested or engaged? 

CONTRACTOR'S QUESTIONNAIRE (CONTD.) 
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THREE YEAR CONTRACT TO PROVIDE 
GROUNDS MAINTENANCE SERVICE 

BID# 00-09/10 

Give references as to experience, ability, and financial standing ----------

What equipment do you own that is available for the proposed work and where located? 

Please Jist the names and addresses of subcontractors to be used, if any. 

Vendor Campaign Contribution(s): 

a. You must provide the names of all individuals or entities (including your sub-consultants) with a 
controlling financial interest. The term ·~controlling financial interest'' shall mean the ownership, 
directly or indirectly, of 10% or more of the outstanding capital stock in any corporation or a 
direct or indirect interest of l 0% or more in a firm. The term "firm" shall mean any corporation, 
partnership, business trust or any legal entity other than a natural person. 

b. Individuals or entities (including our sub-consultants) with a controlling financial interest: 
----:-:-cc-'have have not contributed to the campaign either directly or indirectly, of a 
candidate who has been elected to the office of Mayor or City Commissioner for the City of 
Miami Beach. Please provide the name(s) and date(s) of said contributions and to whom said 
contribution was made. 

CONTRACTOR'S QUESTIONNAIRE (CONTD.) 
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THREE YEAR CONTRACT TO PROVIDE 
GROUNDS MAINTENANCE SERVICE 

BID# 00-09/10 

.. 
I HEREBY CERTIFY that the above answers are true and correct. 

__________________ (SEAL) 

__________________ (SEAL) 
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MIAMI BEACH 
!· 

City of Miami Beach Office of the City Clerk 
1700 Convention Center Drive, Miami Beach, FL 33139 

LOBBYIST REGISTRATION FORM 

Lobbyist means all persons employed or retained, whether paid or not. by a principal who seeks to encourage the passage, defeat 
or modification of any ordinance, resolution, action or decision of any commissioner; any action, decision, recommendation of the 
City Manager or any dty board or committee; or any action, dedsion or recommendation of any city personnel during the time 
period of the entire decision-making process an such action, decision or recommendation that foreseeably will be heard or reviewed 
by the dty commissoon, or a city board or committee. The term spedfically indudes the principal as well as any employee engaged 
in lobbying activities. The term "Lobbyl$ts" has specific exclusions. Please refer to Ordinance 2004-3435. 

NAME OF LOBBYIST: (last) (First) (M.J) 

I U...~f\. ~~ \: \.._) c. hl 
BUSINESS NAME AND ADDRESS (Number and Street) (City) (State) 

~~~~ ~e""''"-- fL._ '3 ~\ ~ 5 3l) s; · s:-~ ~ · '1.1 '2...L) 

L I V'vf!_c,.(,.. v...-1 ~ "-'. \ re..... 7(:, {) 
(Zip Code) 

~C) ~E~~3:U\~\.l \j> 0 1 FAX NUMBER: ('\A_)~ 'rt ~ ll \ l • 

~ Vb;~ RET\:)~; Y\..J~ t4- \,.. ~ vo.J~\.v..J~~a \ LOVV\ 

NAME OF PRINCIPAL/CLIENT: 

I 
I 

\ \ \ \ '- '\oU"" Ljl../ <e_ c-l. ~ +<_ 
BUSINESS NAME AND ADDRESS (Number and Street) (City) (State) (2lp Code) I 

~"'"' ""'t "3 e.~ '- '-- .f L_. ~ 3. \ ~ s. 3v~ · ~ .3. f( · '13 2-c:.) 
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TELEPHONE NUMBER: FAX NUMBER: (Optional) EMAIL: (Optional) 

Fill out this section If prindpal is a Corporation, Partnership or Trust [Section 2·482 (c)] 

NAME OF CHIEF OFFICER, PARTNER, OR BENEFICIARY: 

IDENTIFY All PERSONS HOLDING, DIRECTLY OR INDIRECTLY, A 5% OR MORE OWNERSHIP INTEREST IN SUCH 
CORPORATION, PARTNERSHIP OR TRUST: 

D. SPECIFIC LOBBY ISSUE: 

L " "'-'c..-l-,._; ~"" /:Y 
Issue to be lobbied (Describe in deta11) 

DL CITY AGENCIES/INDIVIDUALS TO BE LOBBIED: 

A) Fun Name of Individual/Title B) Any Flnandal, Familial or Professional Relationship 
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IV. DISCLOSURE OF TERMS AND AMOUNTS OF LOBBYIST CDMPENSAUON (DISCLOSE WHETHER HOUR£ Y, 
FlAT RATE OR OTHER): t 
A) LOBBYIST DISCLOSURE: (Required) 0 ) "b ~ ~"l:.S. \.lo.-{_ } 
B) PRINCIPAL'S DISCLOSURE (OF LOBBYIST COMPENSATION): (Required) . .of' C.2 'fih= 
The following information must be answered: 

1) Pursuant to Miami Beach City Code Section 2·488 Entitled "Prohibited Campaign Contributions By Lobbyists 
On Procurement Issues": 

o Yes o ~you lobbying on a present or pending bid for goods. equipment or services, or on a 
present or pending award for goods. equipment or service? 

2) Pursuant to Miami Beach City Code 2-490 Entitled "Prohibited Campaign Contributions By Lobbyists On Real 
Estate Development Issues": 

/ , . 
IH!'fes o No: Are xou lobbying on a pending application for a 'Development Agreement witK the Cltv or 

apPlication for change of zoning map designation or change to the Cjtv's Future land Use 
H.uZ " .. ' 

3) Pursuant to Miami Beach City Code 2.-484 (h). Any pe"rson (except those exempt from the definition of 
"lobbyist" as set forth in Section 2-481 above) who only appears as a representative of a not-for,,profit , . 
corporation or entity without :Special compensation or reimbursement fOr the appearance, whether direct, or . 
Indirect, to express support of or opposition to any item, shall register with the clerk as required by this 
sectio_n but, .shall not ~ required to pay any registration fees .. 

v. SIGNATURE UNDER OATH: 

ON OCFOBER 1ST OF EACH· YEAR; !:ACH LOBBYIST SHALL SUBMIT TO THE CITY CLERK A SIGNED 
STATEMENT UNDER OATH, LISTING LOBBYING EXPENDITUReS, AS WELL AS COMPENSATION 
RECEIVED, IN TH!= CI:J'Y .OF MIAMI BEACH FOR THE PRECEDING CALENDAR Yj!AR. A ST~TEMENT 
SHALL BE; FILED EVEN IF THERE HAVE BEEN !lfO EXPENDITURES OR COMPENSATION I)URi:NG THE 

REPORTING PERIOD. ~ :----,. c ~ 
< ..--- \ :::. ~ ... ;;;:-c__::::::::=:3l::;~-.-~....2!;:::::: -.. :::i 

LOBBYIST IDENTIFICAUON: 

. ·~ed roahlve.'f•.s 1/cP>-'se 
· · · Form of Idirltlfication 

o Personally known (Lobbyist) o Personally known (Principal) 

VII. SIGNATURE: AND STAMP OF NOTARY: 

/ FOR CLERK'S VY:PNLY · 
Annual Registration fee: V ] Yes [ ] No Amou~ ~ · MCR #.:::ee?J:3:\ 
lobbyist Registration Form received and verified by:~ 
F:\CLER\$All\MARIA-M\Lobbyist\LOBBYIST fORM 0 . 

Date Paid lj2Sjo:b .. 
Revised 12/08/04 
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Mlscellaneou• Cash Receipt 
CITY OF MIAMI BEACH 

. ~. .,· •. ,• ~~·.J.• £,>.,;-.,.·' ·~""',;. J.i..:"+ 

.. . : :.:~· :_, ·· :,:_:;;:., .. _.:, 2~~::iT3';' $~:St~; ~~:::~: 

288 73 :;l 
No. ___ _ 

CJ cash ~it Card Cl Check#____ $ \EQ ~ 
._J0.01 A"f)j 2_ $ 209]:-

~~~--------------------------------------------

(THIS INFORMATION MUST BE COMPLETED) 

' Account Number: O!I-Bc:¢o·34f\- "'\_.:df\ 

Preparer:.~\<.e> 

By 

"' r:;O_nant:#l Director 

. // 
oapt:_uh r:rr~ JL EXT: 31\ 
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City of Miami Beach Office of the City Clerk 
1700 Convention Center Drive, Miami Beach, FL 33139 

LOBBYIST REGISTRATION FORM 

Lobbyist means all persons employed or retained, whether paid or not, by a principal who seeks to encourage the passage, defeat or 
modification of any ordinance, resolution, action or decision of any commissioner; any action, decision, recommendation of the City 
Manager or any cily board or committee; or any action, decision or recommendation of any city personnel during the time period of lhe 
entire decision-making process on such action, decision or recommendation that foreseeably will be heard or reviewed by lhe city 
commission, or a city board or committee. The term specifically includes the principal as well as any employee engaged in lobbying 
activities. The term "Lobbyists" has specific exclusions. Please refer to Ordinance 2004-3435. 

Wennett Robert s. 
NAME OF LOBBYIST: (Las I) (First) (M.I) 

1111 Lincoln Road, Suite 760, Miami Beach, FL 33139 
BUSINESS NAME AND ADDRESS I Number and Street) (City) (State) (Zip Code) 

{305) 538,·9.320 (305) 531-4409 

TELEPHONE NUMBER FAX NUMBER: EMAIL: 

Please notify this office if your contact information changes: address, phone, or e-mail address. 

I. LOBBYIST RETAINED BY: 

Entities formed by RobertS. Wennett; Team No111, LLC; Tishman Realty LP and/or Affiliate; and Michael Comras, Jonathan Fryd, 8nd Entities 
to be Formed 
NAME OF PRINCIPAUCLIENT: 

1111 Lincoln Road. Suite 760, Miami Beach FL 3313 
BUSINESS NAME AND ADDRESS (Number and Street) (City) (State) (Zip Code) 
786-552-5701 
TELEPHONE NUMBER: . FAX NUMBER: (Optional) EMAIL: (Optional) 

Fill out this section If principal Is a Corporation, Partnership or Trust [Section 2-482 (c)] 
-; 

NAME OF CHIEF OFFICER, PARTNER, OR BENEFICIARY: RobertS. Wennett -< ;; :7J 

IDENTIFY ALL PERSONS HOLDING. DIRECTLY OR INOIRECTL Y, A 5% OR MORE OWNERSHIP INTEREST INS~ C~O<>~N. 
PARTNERSHIP OR TRUST: r-1 N , ·.~-

L..-------,---- :u 1'\5 rn - ...... 
n.SPECIFIC LOBBY ISSUE U'> ., '·< 0 :X 

tTl .,., .. Response to RFP #14·11112: RFQ #22·11112, as applicable, Lincoln Road Maintenance RFP, and related issues 
Issue to be lobbied (Describe in det~il): cl 

111. CITY AGENCIES/INDIVIDUALS TO BE LOBBIED: f'T1 

Pursuant to City Code Section 2-482(a)(4) Include the commissioner or personnel sought to be lobbied, and whether the lobbyist has entered 
Into 8ny contractual relationship (paid or unpaid) with said city commissioner or personnel from 12 months preceding such person's 
commencement of service with the city to the present date stating the general nature of the subject contractual relationship, 

Sec 2-482(a)(4) Full Name of Individual and. Contractual Relationship (Explain) YES NO 
title of person to be lobbied 

City of Miami Beach Procurement Division staff; City Manager's 
Office; Planning and Zoning Staff; City Commission; 
Honorable Matti Herrera Bower, Mayor 

'' Pursuant to Coty Code Section 2·482(g) Every registrant shall be requored to state the extent of any busoness, financoal, famoloal or professoonal 
relationship, or other relationship giving rise to an appearance of an impropriety, with any current city commissioner or city personnel who is 
SOURht to be lobbied as identified on the lobbyist registration form filed. 
Sec 2-482(g) Any Financial, Familial or Professional Relationship 

~N~/A~-----------------------------------------------------------------·--·--·------------·-------------
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IV. DISCLOSURE OF TERMS ANO AMOUNTS OF LOBBYIST COMPENSATION (DISCLOSE WHETHER HOURLY, FLAT RATE OR 
OTHER): 

A) LOBBYIST DISCLOSURE: (Required) 

B) PRINCIPAL'S DISCLOSURE (OF LOBBYIST COMPENSATION): ~, . 

(Required)) Nfl ft)br/t'!VIfL QoMje~t;;/f-TioN 

The following infonnation must be answered: 
1) Pursuant to Miami Beach City Code Section 2-488 Entitled 'Prohibited Campaign Contributions By Lobbyisls On Procurement 

Issues": 

I!JYes ONo: Are you lobbying on a present or pending bid for goods. equipment or services, or on a present or pending 
award for goods. equipment or service? 

2) Pursuant to Miami Beach City Code 2-490 Entilled "Prohibited Campaign Conlribulions By Lobbyists On Real Estale 
Developmenl Issues": 

I!JYes 0No: Are you lobbying on a pending application for a Development Agreement with the City or application for 
change of zoning map designation or change to the City's Future Land Use Map? 

3) Pursuant to Miami Beach City Code 2-464 (h) Any person (except those exempt from the definijion of 'lobbyist" as set forth in 
Section 2-461 above) who only appears as a representative of a not-for-profit corporation or en1i1y without special 
compensation or reimbursement for the appearance, whether direct, or indirect, to express support of or opposition to any 
item, shall register with the clerk as required by this section but, shall not be required to pay any registration fees. 

DYes OONo: Are you representing a not-for-profit corporation or entity without special compensation or reimbursement. 

V. SIGNATURE UNDER OATH: 

ON FEBRUARY 28th OF EACH YEAR. EACH LOBBYIST SHALL SUBMIT TO THE CITY CLERK A SIGNED STATEMENT UNDER 
OATH LISTING LOBBYING EXPENDITURES, AS WELL AS COMPENSATION RECEIVED, IN THE CITY OF MIAMI BEACH FOR 
THE PRECEDING CALENDAR YEAR. A STATEMENT SHALL BE FILED EVEN IF THERE HAVE BEEN NO EXPENDITURES OR 

COMPENSATION DURING THE REPORTING PERIO: ~~-__:.~==""""--co:===.---

Robert S. Wennen 

I do solemnly swear that all of the foregoing facts are true and correct and that I have read or am familiar with the provisions contained 
in Section 2-482 of the Miami Beach City Code and all reporting requirements. 

Signature of~bbXist: ~ 
$ignalure of Principal/Client: ~--------)~~~~;------------------------

. VI, LOBBYIST IDENTIFICATION: 

0 Produced ID --------- ..._ __ .-
Form of Identification 

~ersonally known (Lobbyist) 

VII. SIGNATURE AND STAMP OF NOTARY: 

State of Florida, County of Miami-Dade 
Sworn me 
ThisH.....:--.ru••y 

n<>ather Leigh 
COMMiSS!ON # 00939320 

NOV.l7, 2013 

Annual Registration fee: I Yes [ I No Amount Paid •-l-'l-"-'"-''---"'v 
Lobbyist Registration Fonn received and verified by: 

Revised 

PRINCIPAL IDENTIFICATION: 
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City of Miami Beach. 1700 Convenlion Cenler Drive, Miorni 8eacl1, Florido 33139, www.miomilJeocl1fLgov 

CITY CLERK Office 
Rofoel E. Granado. Cily Clerk 
Tel: 305.673.7411 • fox: 305.673 7254 

CilyCierk@miomibeochfl.gov 

lobbyist Name: -----~R~o:!::!b::!:e.!.!rt...:!S!.:... ~w!..:5e~n!.!.n!.l:e'-!.!H~..-____________ _ 

1 understand that no later than February 281
h of each year, I must file the following forms, pursuant to Section 2-485 of 

the Miami Beach City Code, with the City Clerk's Office for all active lobbying issues 

1) Lobbyist Expenditure Form 
2) Disclosure Form 

Failure to file these forms on a timely basis will result in my name being transmitted to the Miami-Dade County 
Commission on Ethics and for code violation evaluation. 

In addition, once an issue I have registered to lobby on has been resolved, I am required to immediately notify the City 
Clerk's Office of lobbyist withdrawal in writing. 

Pursuant to Section 2-485 (d), the City Clerk shall notify any lobbyist (or principal) who fails to timely file a Statement and 
1n addition to any other penalties which may be imposed as provided in Section 2-485.1, a fine of $50.00 a day shall be 
assessed for all Statement(s) filed after the due date. The City Clerk shall notify the Miami-Dade County Commission on 
Ethics and Public Trust of the failure of a lobbyist (or principal) to file the Statement or pay the assessed fines after 
notification. 

Any lobbyist, who fails to file the required Statement by April 30
1
h, 2012, shall be automatically suspended from lobbying 

until all fines are paid, unless the fine has been appealed to the Miami-Dade County Commission on Ethics and Public 
Trust. 

Ml:\MI 3333369.1 79770i40160 
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OFFICE OF THE CITY MANAGER 

LTC# 

To: 

From: 

Date: 

366-2009 

Mayor Matti Herrera Bower and Members of the City Commission 

Jorge M. Gonzalez, City Manager ~~ 

December 29, 2009 U .. U 
Subject: Convention Center Expansion and Enhancement Steering Committee 

This Letter to Commission (LTC) is to advise you that I have created the Convention Center Expansion 
and Enhancement Steering Committee. As you may know, I convened a "Stakeholder" group over two 
years ago to provide input relating to the proposed expansion of the Miami Beach Convention Center. 
This was useful as we tried to coalesce agreement on the priorities for improvements to the facility, 
especially as the 2004 General Obligation Bonds (GOB) approved countywide are available for this 
purpose ($55 million). This Stakeholder group has included the participation of the County (County 
Manager's Office and County's Capital Improvements Office), the Convention Center Advisory Board, the 
Miami Beach Visitors and Convention Authority, the Greater Miami Convention and Visitors Bureau, the 
Greater Miami and the Beaches Hotel Association, the convention center managers (SMG and now 
Global Spectrum) and representatives from my office and the Office of Tourism and Cultural 
Development. 

Following a series of meetings, the Stakeholders recommended the updating of the facility analysis 
previously conducted by Convention Sports and Leisure (CSL), to include trend analysis and market 
research to assist in identifying what improvements would be essential to make our facility competitive in 
both the short term and the long run. As you may recall, much of the initial discussion centered on 
whether the improvements funded by the GOB funds should consist only of the creation of a large multi
purpose/ballroom. The updated CSL study recommended a much more expansive list of suggested 
enhancements that take into consideration our competitive peer group, as well as the unique 
characteristics of our destination (weather, amenities, proximity to a convention center hotel, etc.). It was 
also recommended that an architectural firm be selected to develop a master plan that incorporates the 
results of the updated CSL analysis and Stakeholder input. Following the issuance of RFQ 31-07/08, the 
City Commission adopted Resolution No. 2008-26883, which authorized the City Administration to enter 
into a contract with Arquitectonica to develop a campus master plan for the Miami Beach Convention 
Center and surrounding area. Following the execution of the lnterlocal Agreement with Miami-Dade 
County for the General Obligation Bond (GOB) Funds in late fall, which funds the master plan and 
expansion or enhancement of the facility, the City executed the agreement with Arquitectonica; they have 
begun preliminary due diligence, and are ready to meet with the City and stakeholders for input. 

The master plan is intended to consider possibilities to make the Miami Beach Convention Center facility 
competitive in today's convention and meeting business climate. This would involve looking at existing 
and potential site amenities, physical renovations to the interior and exterior, expansion of exhibit space 
(to include necessary multi-purpose/ballroom space), technology upgrades, parking, and other aspects. 
This also includes the development of the anticipated costs of these improvements, as they are expected 
to exceed the $55 million available in GOB funds. When completed, the master plan will have been 
through the Community Design Workshop process, and we will be provided with a Basis of Design 
Report with drawings at up to 30%. In discussions with the Stakeholders and the County, it is understood 
that the City and County, supported by the Stakeholders, will discuss additional costs and funding 
sources once the master plan is completed. 

---------· --·-. 
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I created the Convention Center Expansion and Enhancement Steering Committee to provide the City 
and Arquitectonica with recommendations for any enhancements and expansion of the convention 
center, as well as to guide the master planning process. I have appointed the following individuals to the 
Steering Committee: 

• Scott Berman, Principal and U.S. Industry Leader, Hospitality & Leisure, for 
PricewaterhouseCoopers 

• Stuart Blumberg, Convention Center Advisory Board Chair and Co-Chair of the Task Force 
• Michael Breslow, President, Jewelry International Showcase 
• Marco Giberti, President, Reed Exhibitions, Latin America (Gaston lsoldi, Director of,Business 

Development -Alternate) 
• Jorge M. Gonzalez, City Manager and Co-Chair of the Task Force 
• Saul Gross, ResidenUbusiness owner 
• Elsie Howard, Miami Beach Visitor and Convention Authority 
• Wendy Kallergis, Greater Miami and the Beaches Hotel Association 
• Alex Munoz, Assistant County Manager (Matthew Pinzer, Special Assistant- Alternate) 
• Tom Mobley, Global Spectrum 
• Cathy Rick-Joule, Southern Regional Manager, National Marine Manufacturers Association 
• William Talbert, Greater Miami Convention and Visitors Bureau 
• Robert Wennett, Resident and Member of the Lincoln Road Merchants Association 

The following staff will provide support to the Steering Committee: 

• Hilda M. Fernandez, Assistant City Manager 
• Jorge Gomez, Assistant City Manager . 
• Max Sklar, Tourism and Cultural Development Director 
• Bob Balsam, General Manager, Miami Beach Convention Center 
• Charlie Carreno, Capital Improvement Projects Director 

I look forward to working with this group in developing recommendations to enhance the competitiveness 
of our facility both short and long term. Please let me know if you have any questions or require 
additional information. 

JMG/HMF/MAS 

F:linfo\SALL\MaxiTCD\L TCIMBCC Expansion Task Force L TC.doc 







BACKGROUND: 
• Opened in 1957 

• Last Expansion: 1989 
- facility underwent a $92 million renovation; doubled in size 

• Now: 1 ,000,000 square feet of flexible space: 
- over 500,000 sq. ft. of exhibit space, 

- over 100,000 sq. ft. of versatile pre-function space 

- 70 meeting rooms comprised of 127,000 sq. ft. 



------···-. 

CURRENT 

Exhibit Halls 502,098 sf 
4 Halls 

Meeting Rooms 125,899 sf 

Ballrooms (dedicated) 0 

Pre-function/ Lobby 163,327 sf 

Parking (2 lots) 1 , 040 spaces 

----

Current Space = 1.16 million sf 
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CURRENT BUSINESS {FY 09 & 10 Avg): 
(Only reflects NON-LOCAL attendee events) 

• Trade Shows 22 56% 

• Conventions 5 13o/o 
• Consumer Shows 8 20°/o 

• Meetings 2 5o/o 
• Special Events 3 7o/o 

Total Events 39 
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MAJOR POTENTIAL CONVENTIONS 
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I I 

I Attendees 1 Economic Impact · 

American Academy of Dermatology 20,000 $20,000,000 

Microsoft Corporation* 60,000 $80,000,000 

Direct Marketing Association 10,000 $12,000,000 

World Federation of Hemophilia 4,500 $6,000,000 

American Assn. of Orthodontists 15,000 $20,000,000 

Risk & Insurance Management Association 12,000 $18,000,000 

U.S. Green Building Councils 3,500 $4,000,000 

True Value 20,000 $15,000,000 

Total 145,000 $175,000,000 

* Includes 6 major programs 

Potential of 256 Programs bringing 1.5 million attendees 
with $1.5 billion in economic impact. 
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KEY INDUSTRY EVENTS 

J? C m "C Profe5siona~ Convention 
16"" , ,.. A • . 11, ""'.¥ .... ,anagement ··. ssoctatton 

~~i!,f~;o>,-&;.tt'f-'A~ct-,4ft'{f 

asae 

IAEE 
lo~crruttional A~~D 
·>!Exhibitions"""' Bl:fl!..~ * 

M'l 
~~~~~-~-~~---.. -

l he Ct~'11er fCJ~ ;\:,~;C<.iat on lea::!ership 
MEETING PRQf[SS.101'4!'4LS. IN!l(fll'i'ltTIOI'U.t 

9 



EXPANSION/ENHANCEMENT HISTORY: 

• April, 2008: City Mayor/Manager and County 
Mayor/Manager meet and agree to the 
development of "master plan" and cost 
estimates 



EXPANSION/ENHANCEMENT HISTORY: 

• Master plan intended to 
- Look "outside of the box" 

- Make the facility competitive in today's convention 
and meeting business climate - and well into the 
future 

• Provide amenities needed by meeting and convention 
planners 



EXPANSION/ENHANCEMENT HISTORY: 

• Master plan intended to 
-Look at 

• existing and potential site amenities 

• physical renovations to the interior and exterior 

• expansion of exhibit space (to include necessary multi
purpose/ballroom space) 

• technology upgrades, parking, etc. 

Improve connection with local assets 



EXPANSION/ENHANCEMENT HISTORY: 

• Master plan intended to 
- Be research/data-driven 

• Current industry trends 
• Competitive/comparable facility analysis 
• Existing and projected utilization 
• Market demand analysis 



CONVENTION, SPORTS & LEISURE {CSL) 
• Founded in 1988 

• Leading advisory and planning firm 

• Specializes in providing consulting services to the convention, 
sport, entertainment and visitor industries; provides focused 
research and expertise in these industries. 

• Services include 
- new/expanded event facility feasibility studies.---__________ _ 

- organizational reviews/performance 
enhancement studies 

- destination master planning 

- industry benchmarking 

- negotiation assistance 

CLIENTS (select sample): 
~New Branson Convention Center, MO 
~Las Vegas Convention Center, NV 
~H. Gonzalez Convention Center, San Antonio 
~Jacob Javits Convention Center, NYC 
~Washington D. C. Convention Center 
~Bra ward County Convention Center, F/ 

r.n\hcnfir.r 
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SUMMARY OF EXHIBIT SPACE DEMAND 
CSL SURVEYS OF NATIONAL ORGANIZATIONS 

1 .ooo.ooo r========r========================;----. 

800,000 

600,000 ~ I Miami Beach MBCC 
Hotels {502,800 GSF) .. 

400,000 

200,000 

o Liilllii!PIII 

Notes: Data represented includes ail organizations surveyed requiring at least 5,000 GSF exhibit space. 
Based on approximately 179 records. 

Source: CSL International, 2008 



-------------------
COMPARISON OF PRIME EXHIBIT SPACE 

COMPETITIVE AND COMPARABLE FACILITIES 
Orlando, FL 

Atlanta, GA 
New Orleans, LA __ 1 ,068,500 

862,000 

Anaheim, CA 

Dallas, TX 
Los Angeles, CA 
Washington, DC 

Philadelphia, PA (1) 

Phoenix, AZ. (2) 
700,300 

584,500 

San Francisco, CA 
San Diego, CA (3) 

Boston MA 4 516,000 

Miami Beach, FL 502,800 

San Antonio, TX (5) 426,600 

Charlotte, NC 

Ft. Lauderdale, FL 

Tampa, FL 

0 500,000 1,000,000 1,500,000 

Square Feet 

(1) Data for the Pennsylvania Convention Center includes space that is either planned or currently under development. 
{2) Data for the Phoenix Convention Center includes space that is either planned or currently under development. 
{3) The San Diego Convention Center is currently considering a potential future expansion. 
(4) The Boston Convention & Exhibition Center is currently considering a potential future expansion. 
(5) The Henry B. Gonzalez Convention Center is currently considering a potential future expansion. 
Source: facility floorplans, management, and industry publications, 2008 

2,055,100 

Average= 703,600 
Median = 584,500 

2,000,000 2,500,000 



-------------------
COMPARISON OF BALLROOM SPACE 

COMPETITIVE AND COMPARABLE FACILITIES 
I• Contiguous Space o Total Space I 

Phoenix, AZ.. (1) 
San Francisco, CA 

Philadelphia, PA (2) 
San Antonio, TX (3) 

Denver, CO 
San Diego, CA (4) 
New Orleans, LA 

Orlando, FL 
Atlanta, GA 

Washington, DC 
Boston, MA (5) 

Ft. Lauderdale, FL 
Dallas, TX 

Anaheim, CA 
Tampa, FL 

Charlotte, NC 

0 20,000 40,000 60,000 

Square Feet 

Note: The average and median calculations include only facilities offering ballroom space. 
(1) Data for the Phoenix Convention Center includes space that is either planned or currently under development. 

Contiguous Average = 41,835 

Contiguous Median = 38,100 

Total Average = 64,150 
Total Median= 58,700 

80,000 100,000 

(2) Data for the Pennsylvania Convention Center includes space that is either planned or currently under development. 
(3) The Henry B. Gonzalez Convention Center is currently considering a potential future expansion. 
(4) The San Diego Convention Center is currently considering a potential future expansion. 
(5) The Boston Convention & Exhibition Center is currently considering a potential future expansion. 
Note: The Miami Beach Convention Center does not offer ballroom space. 
Source: facility floorplans, management, and industry publications, 2008 

120,000 



- - - - - - - - - - - - - - - - - - -
COMPARISON OF ROOMS AT HEADQUARTERS HOTELS 

COMPETITIVE AND COMPARABLE MARKETS 
Orlando, FL 

Anaheim, CA (1) 
San Diego, CA (2) 

San Antonio, TX 

New Orleans, LA 
San Francisco, CA (3) 

Phoenix, AZ 

Ft. Lauderdale, FL (4) 
Philadelphia, PA 

Houston, TX 

Los Angeles, CA 
Denver, CO 

Atlanta, GA 
Boston, MA 

Charlotte, NC 
Tampa, FL 

Washington, DC 

I Miami Beach, FL] (5) 

Average= 1,740 
Median = 1A60 

4,425 

Dallas, TX +----,-------.---.----.------.---.-----.-----r---.------i 
0 500 1,000 1,500 2,000 2,500 3,000 3,500 

Hotel Rooms 

Note: The average and median calculations include only markets offering headquarters hotels. 
(1) Anaheim has two hotels adjacent to the Center, the Anaheim Hilton with 1,573 rooms and the Anaheim Marriott with 1,031 rooms. 
(2) San Diego currently has one attached hotel, the San Diego Marriott Hotel & Marina with 1,362 rooms and one under construction set 
to open in Fall 2008, the Hilton San Diego Convention Center with 1,190 rooms. 

4,000 

(3) San Francisco has two hotels adjacent to the Center, TheW Hotel of San Francisco with 499 rooms and the San Francisco Marriott with 1,499 rooms. 
(4) Fort lauderdale includes a proposed 1,000 room headquarters Hilton. 
(5): Loews, with 790 guest rooms, is located approximately six blocks from the MBCC and often serves as the headquarters hotel. 
Note: Dallas, Miami Beach and Washington, D.C. do not currently have headquarters hotels. However, planning is underway for a headquarters hotel to 
be constructed in Washington, D.C. 
Source: Convention and Visitors Bureau's, 2008 

4,500 5,000 



-------------------
HOTEL ROOMS WITHIN% MILE OF THE 
MIAMI BEACH CONVENTION CENTER 

-0 hotels with more than 1,000 rooms 

- 2 hotels with 500 to 999 rooms 

-15 hotels with 100 to 499 rooms 

1- Loews Miami Beach Hotel (790 rooms) 

2- Royal Palm Resort (552) 

3- The Shore Club (379) 

4- Ritz-Carlton (375) 

5- Gansevoort South Hotel (334) 

6- Doubletree Surcomber Hotel (282} 

7- Shelborne Beach Resort (200) 

8- Delano (194} 

9- Catalina Hotel & Beach Club (192) 

10- Days Inn- South Beach (172} 

11- The National Hotel (151} 

12- The Setai Resort and Residences (131) 

13- Marseilles Hotel {119) 

14- Haddon Hall Hotel {116) 

15- South Seas Hotel (111} 

16- The Raleigh Hotel (104) 

17-Albion Hotel (100) 

Page 20 



- - -- --- ----------
HOTEL ROOMS WITHIN~ MILE OF THE 

GONZALEZ CONVENTION CENTER (SAN ANTONIO) 

--
-2 hotels with more than 1,000 rooms 

- 2 hotels with 500 to 999 rooms 

e -18 hotels with 150 to 499 rooms 

1-Grand Hyatt San Antonio (1,003 rooms) 

2- Marriott Rivercenter (1,001) 

3- Hyatt Regency (632) 

4- Marriott Riverwalk (512) 

5- Hilton Palacio del Rio (483) 

6- Westin Riverwalk (473) 

7- Crowne Plaza Riverwalk (410) 

8- Wyndham St. Anthony (352) 

9- La Quinta Inn & Suites Conv. Ctr. (350) 

10- Omni La Mansion del Rio (338) 

11- Sheraton Gunter Hotel (322) 

12- the Historic Menger Hotel (316) 

13- Holiday Inn Riverwalk {313) 

14- Drury Plaza Hotel San Antonio Riverwalk (306) 

15- Hotel Contessa (265) 

16- Marriott Plaza San Antonio (251) 

17- Residence Inn by Marriott Alamo (220) 

18- Red Roof Inn Downtown (215) 

19- Hotel Valencia Riverwalk (213) 

20-Emily Morgan (177) 

21- Hampton Inn Downtown (169) 

22- Drury Inn & Suites Riverwalk (150) 



-------------------
HOTEL ROOMS WITHIN~ MILE OF THE 

SAN DIEGO CONVENTION CENTER 

- 3 hotels with more than 1,000 rooms 

-1 hotels with 500 to 999 rooms 

- 5 hotels with 100 to 499 rooms 

1- Manchester Grand Hyatt (1,625 rooms) 

2- San Diego Marriott Convention Center (1,362) 

3- Hilton San Diego Convention Center 

(Opening December 2008) (1,190) 

4- Omni San Diego Hotel (511) 

5- Hard Rock Hotel (420) 

6- San Diego Marriott Gas lamp (306) 

7- Hilton San Diego Gaslamp (282) 

8- Hilton Sola mar (235) 

9- Horton Grand Hotel (132) 



- - - ---- ---- --- --- --
HOTEL ROOMS WITHIN Y2 MILE OF THE 

COLORADO {DENVER) CONVENTION CENTER 

- 2 hotels with more than 1,000 rooms 

- 2 hotels with 500 to 999 rooms 

e -12 hotels with 100 to 499 rooms 

1- Sheraton Denver Hotel (1,225 rooms) 

2- Hyatt Regency Denver at CCC (1,100) 

3- Denver Marriott City Center (615) 

4- Grand Hyatt Denver (512) 

5- Westin Hotel Tabor Center (430) 

6- Crowne Plaza (364) 

7- The Curtis (336) 

8- Magnolia Hotel (246) 

9- Brown Palace Hotel & Spa (241) 

10- Comfort Inn Downtown (231) 

11- Hilton Garden Inn (221) 

12- Ritz-Carlton Denver (202) 

13- Hotel Monaco (189) 

14- Courtyard by Marriott (177) 

15- Hampton Inn & Suites (148) 

16- Hotel Teatro (110) 



------..-------------
HOTEL ROOMS WITHIN~ MILE OF THE 

PENNSYLVANIA (PHILADELPHIA) CONVENTION CENTER 

-1 hotel with more than 1,000 rooms 

- 3 hotels with 500 to 999 rooms 

-13 hotels with 100 to 499 rooms 

1- Philadelphia Marriott (1,332 rooms) 

2- Sheraton City Center (758) 

3- Loews Philadelphia Hotel (581) 

4- Courtyard by Marriott (500) 

5- Crowne Plaza Center City (445) 

6- Doubletree Hotel Philadelphia (434) 

7- Four Seasons Hotel (364) 

8- The Ritz-Carlton Philadelphia (299) 

9- The Westin Philadelphia (290) 

10- Embassy Suites Center City (288) 

11- Hilton Garden Inn City Center (279) 

12- Residence Inn by Marriott (269) 

13- Hampton Inn Philadelphia (250) 

14- W Hotel (Opening 2009) (250) 

15- Park Hyatt Philadelphia (172) 

16- Holiday Inn Express Midtown (168) 

17- Hotel Windsor (106) 
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2009 CSL RECOMMENDATIONS 
• Upgrades to existing MBCC 

• Target up to 100,000 square feet of added sellable 
space 
- Multi-use/Ballroom Space needed 

- Additional Meeting Space needed 

• Unique Space Additions 
- Incorporate outdoor function space and landscaped plazas 



2009 CSL RECOMMENDATIONS 

• Development of a "Convention Center District" 
- Linkages to adjacent entertainment areas important/needed 

• Adjacent or attached Convention Center Hotel 
needed/strongly recommended 
- Target a 1 ,000 room headquarter hotel 

• Incorporate iconic architecture/sculpture 



STEERING COMMITTEE 
• Formalized stakeholder process 
• Expanded composition 
Existing Members (Stakeholder Group) 
• City of Miami Beach, City Manager: 
• Convention Center Advisory Board: 
• Greater Miami and the Beaches Hotel Association: 
• Greater Miami Convention and Visitors Bureau : 
• Global Spectrum: 
• Miami Beach Visitor and Convention Authority: 
• Miami-Dade County: 

New Members 
o PricewaterhouseCoopers: 
• Jewelry International Showcase: 
o Reed Exhibitions, Latin America: 
• National Marine Manufacturers Association: 
• Lincoln Road Merchants Association: 
o Resident/Business Owner: 

Jorge M. Gonzalez (Co-Chair of Committee) 
Stuart Blumberg (Co-Chair of Committee) 
Wendy Kallergis 
William Talbert 
Tom Mobley 
Elsie Howard 
Johnny Martinez, Director of Capital Improvements 

Scott Berman, Principal, Hospitality & Leisure 
Michael Breslow, President 
Marco Giberti, President 
Cathy Rick-Joule, Southern Regional Manager 
Robert Wennett 
Saul Gross 



STEERING COMMITTEE GOALS- NINE {9) 
1. MeeUexceed space elements in comparable markets (50k sf 

ballroom /25k sf meeting space) 

2. Identify additional elements that reflect emerging trends to 
attract new niche markets 

3. Provide additional/unique meeting venue(s) 

4. Create a coordinated district that offers a walkable 
environment and linkages with nearby assets 



STEERING COMMITTEE GOALS- NINE {9) 
5. Improve the current guest entry sequence 

6. Establish a new unified identity and aesthetic for the facility 

7. Develop strategies to offset the lack of a proximate 
headquarters hotel 

8. Assess the current and future parking, open space and 
marshalling needs for the facility 

9. Assess and prioritize the current infrastructure needs of the 
facility 



ARQUITECTONICA SCOPE OF SERVICES 

1.Reconnaissance and Analysis 

2.Work within existing zoning for the CC District 

3.Develop alternatives for the Master Plan 

4.Locate sites for potential future hotel development 

S.Community Design Workshop 

6.Prepare Basis of Design Report (BOOR) 

?.Conduct LEED Workshop 

B. Presentation of Final Master Plan and BOOR 



BASIS OF DESIGN REPORT (BOOR) 
• Serves as the basis for all future recommended 

improvements for the project 
• Presents the results of the Master Plan process 
• Is NOT a set of construction documents 

- it is a blueprint for future design 

• Details other areas and processes that will happen next to 
address other specific issues 
- e.g. traffic, neighborhood impacts, drainage, streetscape, etc. 



EXTERNAL INPUT 
• Steering Committee 
• Subcommittees 

•Community •Functionality •Programming •Big Vision 

• Neighbors/Community 
- Holocaust Memorial/ Botanical Garden 
- Palm View Neighborhood/Collins Park Neighborhood 
- New World Symphony 

• Community Design Workshop 
• City Staff 

- Fire, Public Works, Building, CIP, Planning and Zoning, Parking 



ARQUITECTONICA'S CONSULTANT TEAM 
- Conventional Wisdom - convention center programming 

and planning 

- Kim ley Horn -civil engineering and traffic control 

- DDA and Associates - structural engineering 

- TLC Engineering for Architecture -mechanical, electrical, 
fire protection & communications 

- Systems Design, International - Food Services 
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MIAMI BEACH CONVENTION CENTER MASTERPLAN DATE: 1. t7 ..2011 

MIAMI BEACH, FLORIDA 







CURRENT PROPOSED DIFFERENCE 
I 

Exhibit Halls 502,098 sf 715,197sf 213,099 sf 
4 Halls 6 halls 2 halls 

Meeting Rooms 125,899 sf 207,800 sf 81,901 sf 

Ballrooms 0 
(dedicated) 

81,600 sf 81,600 sf 

Pre-function/ Lobby 163,327 sf 368,343 sf 205,016 sf 

Parking (2 lots) 1 ,040 spaces 1 ,498 spaces 458 spaces 

Current Space = 1.16 million sf 

Proposed Space = 2.12 million sf ~ 960,000 NEW sf 



-------------------
PHASING OPTION 

Phase Description #of mo. 
Convention Center New Construction 24 months I 

1 Garage 12 months 1 

Convention Center West Wrap 12 months . 

48 months 
''"'-·--••-... n-•n-•-•••--••-•"""'"_,, ________ ,,,.,,,,"'""''-'' __ , _____ ,_,..,,,, __________ 0 

Convention Center South Prefunction/North Loading 12 months 

2 
Convention Center Hall B & Fac;ade 18 months 

Convention Center Hall A & Fac;ade 18 months 
Convention Center Renovation of Existing Halls 6 months 

54 months 
···-·----------··-·· 

59 



• Developed by independent cost-estimating firm 
(Faithful & Gould) 

• Not value engineered 
• Affected by costs associated with phasing the 

project 
- Necessary in order to keep Convention Center 

operational during construction 

• Is not tied to a particular funding source 



-------------------
Consultant Budget 

Phase Description Area Totals $/S.F. 
1 Convention Center New Construction 1,000,855 $ 192,298,799 $ 192.13 

2 Garage - $ - $ -
3 Convention Center West Wrap 393,360 $ 47,405,428 $ 120.51 

4 Convention Center South Prefunction!North Loading 98,615 $ 17,567,375 $ 178.14 

SA Convention Center Hall 8 & Fac;:ade 97,452 $ 15,441,693 $ 158.45 

58 Convention Center Hall A & Fa_Q_ade 138,428 $ 15,945,238 $ 115.19 
6 Convention Center Renovation of Existing Halls 534,613 $ 39,884,005 $ 74.60 

1 . . . • . .... · •·· .. · .. · TOTAL DIRECT COS:T •-•2,26:3;323· ~s·· · '" •·'32.6 542 538' <:, '''"''' ·~ >< ~ ' ' j ' .,, t,; t''t-45~16. 
2 General Conditions/Overhead/Profit 15.00% $ 49,281,381 $ 21.77 

. ·· .TOTAL- CONDITidNSIOHIPROF/T .· .......... · ... ·•. $ · < •c: · ·· 49;1281~381 · ..·.. .. .. ;•; 

3a 
. 

TOTAL ESTIMATED CONSTRUCTION_COST I :.:; : .. ·••.. . . , ; : .•. -•• ~; '$ . . ······-~~. :jii)823,FJ'19 $ •:t-66;9;1' 
3b . .. • TOTAL-BUDGETED. CONSTRUCTION COST .•.•. ·.· ..... ··· .. 90% .·; $. 0 ; ··.·· .. r: ::3~·o;04'1,521• . $ 150!24. 

J ., ' "';-

CONTINGENCIES & ALLOWANCES %ofCC 
4 Labor and Material Escalation Varies $ 44,668,589 $ 19.74 

Subtotal $ 384,71 0,116 $ 169.98 

5 Design and Construction Contingencies 15.00% $ 57,706,517 $ 25.50 

Subtotal $ 442,416,632 $ 195.47 

6 Phasing Allowance 3.00% $ 13,272,500 $ 5.86 

Subtotal $ 455,689,132 $ 201.34 
7 Artwork Allowance 1.50% $ 6,835,336 $ 3.02 

. 8 ·. ... · ... ; ' Subtotalsw/Contingencies!Ailowances .. ._.. .. .• · $ : • <''1: •;: ·, ••· · l462;s2.:4;46 8 ~$· · 2o4.36'v 
d' Iii', <:'#*'"'"¢;' ,, '"'l!'Ai'!\ " ,,v 

INDIRECT COSTS %ofCC 

9 Personal Liability and Property Damage Insurance 1.06% 4,902,759 $ 2.17 

10 Payment & Performance Bond In Builder's Risk $ -
11 Builders Risk Insurance 0.16% 740,039 $ 0.33 

12 G C Bond (or Subguard Insurance Cost) 1.10% 5,087,769 $ 2.25 

13 Sales Tax 0 $ -
14 .. ··' ·.:'· . ' 

.·. •. 

· . ··. ····• · TOTAL·INDIRECTCOST •. ,·· 2 .. 32% -:·$F •· •..;t•:;•;;:;_·~1dj730,568:· $ .-.E;:l:,'!fiz4:: 
'1!-J{;·~> ~"! ~ ~' .~; . '& . . 

' 

15 TOTAL CONSTRUCTION COST w/o Garage $ 473,255,036 209.10 

. C:-· ,~-ru~:!l~ll;;:L 

_ ... 
' . 

Area Totals $/S.F. 
Parking Garage 486,480 44,214,991 $ 90.89 

15a .. .• . · TOTALGARAGECONSTRUCT/ON:c.os7fS: ';:.·; ·-5r22;£~; "'"'~'"''~· , ,,I ,',4bi16!\~\% . .-. ,, -- . 

TOTAL CONSTRUCTION COST w Garage $ 517,470,027 $ 228.63 61 



-------------------
Consultant Budget 

Phase Description Area Totals $/S.F. 
DEVELOPMENT FEES %ofCC 

16 Fixtures, Furnishings and Equipment (FF&E) 5.000% 23,126,223 $ 10.22 

17 Operating Supplies and Equipment (OSE) 1.500% 6,937,867 $ 3.07 

18 Information Technologyffelecomm 2.500% 11,563,112 $ 5.11 

19 Pre-Opening Budget 2.000% 9,250,489 $ 4.09 

20 Permits and Plan Check Fees 0.080% 370,020 $ 0.16 

21 Survey, Plats etc. 0.018% 80,942 $ 0.04. 

22 Environmental Testing, Geotech and Archaeology_ 0.015% 69379 $ 0.031 

23 Operator's Technical Services 0.080% 370,020 $ 0.16 

24 Legal & Closing 0.015% 69,379 $ 0.03 

25 Owner's Development Services 0.050% 231,262 $ 0.10 
26 .· . . . .. -. __ ... -··· __ SUBTOTALDEVELOPMENT FEES. ,,;; : ?' 0···- ·$.·-.. -..•. ; ~ .;. ·'52~(i6~;692;:: $ .. 301 ., -~-:' :72 . - • 

~* 

OFFSITE, PERMITS, TESTING, FEES %ofCC 

27 Central Plant Costs 0.000% - $ -

28 3rd Party Testing 0.086% 400,000 $ 0.18 

29 LEED Commissioning 0.065% 300,000 $ 0.13 

30 Permit Cost, Sewer & Utility Connection, Impact Fees 0.150% 693,787 $ 0.31 

31 Adacent Improvements Fund 1.000% 4,625,245 $ 2.04 

32 Owner's Contingency 5.000% 23J26,223 $ 10.22 

33 . SUBTOTAL OFFSIT!PERMITffESTING FEES • ······-~ -,;i;.>:,-
$!:-~ ,;,.- .> •.• • ·' ·.- •• i ; ~ y . . . . 29"14®~fi5t ; : .:r :12~88 

-frl.' - .'i(' 

DESIGN & PRECONSTRUCTION FEES 

34 Design Fees 9.00% 41,627,202 $ 18.39 

35 . .. . . · • -•·.:·suBTOTAL DESIGN FE~S . -·-- t3k: :~~~ $ S:•" ·- ·-·· ·- - • ---.--- , ... ·-•-· . -c~· •• --- .. -··---- .. .- .• -.•.. _.-' --~ ;· i41627i202~ ~$rJ'· ~{ :tB:39 .. 

TOTAL PROJECT SOFT COST $ 122,841 '149 $ 54.27 

TOTAL PROJECT COST $ 640,311 '176 $ 282.91 
62 

- --· 



PURPOSE 
Analyze the economic benefits of two scenarios: 
• Expansion and Enhancement of Convention Center 
• Expansion and Enhancement of Convention Center 

with an adjacent Convention Center Hotel 



THE WASHINGTON ECONOMICS GROUP, INC. 
{WEG) 
• Provides customized economic and business 

consulting services for corporations and institutions 
• Headed by former U.S. Under Secretary of Commerce 

for Economic Affairs, Dr. J. Antonio Villamil 
- over thirty years of high-level experience as a business 

executive 

- Dean of the School of Business of St. Thomas University, 
Miami, Florida 



Multinational Corporations 
- Lockheed Martin 
- Fed Ex Latin America 
-IBM 
-Motorola 
- SBC Communications 
- Ameritech International 
- Lucent Technologies 
- MediaOne/AT&T 
-Visa International 
- MasterCard International 
- Telefonica Data Systems 
- PBSJ 

Public Institutions, Non-Profit 
Organizations and Universities 
-Baptist Health Systems 
- Jackson Health Systems 
- Miami-Dade Expressway Authority 
- Miami-Dade College 
- Miami Museum of Science 
- Zoological Society of Florida 
- Florida International University 
-University of Miami 
- Universidad Politecnica de Puerto Rico 
- Sistema Universitario Ana G. Mendez 
- Florida Agricultural & Mechanical 
University (FAMU) 
- Inter-American Development Bank (IDB) 
- United Nations Economic Development 
Program (UNDP) 



-------------------

Economic Impact Analysis for 
Various Miami Beach Convention 

Center Expansion Scenarios 

Presented by: 

, -x 1:e g The ·wi•shingtDn 
VV' Fconumics Group, Inc. ~ 

---'"·-~-

February 24, 2011 



-------------------
ESTIMATED ECONOMIC IMPACTS 

RESULTING FROM CONSTRUCTION 
$1,800,000,000 .,--------------------, 

$1,637,924,000 

$1,600,000,000 +------, 

$1,400,000,000 +----

$1,200,000,000 -1----

$1,000,000,000 +----

$800,000,000 +---~ 

$600,000,000 +---

$400,000,000 +----

$200,000,000 +---

$0 +---

Expansion - With Hotel Expansion - No Hotel 

Source: The Washington Economic Group (WEG) 

Visitor Industry 

Retail Trade 

II Wholesale Trade & 
Tranportation Services 

• Manufacturing 

Government & Other 

• Construction 

• Knowledge-Based Services 



-------------------
ESTIMATED JOBS SUPPORTED 

BY CONSTRUCTION 
14,000 

12,184 

12,000 

10,000 

8,000 

6,000 

4,000 

2,000 

0 

Expansion- With Hotel 

Source: The Washington Economic Group (WEG) 

9A15 

Expansion - No Hotel 

Manufacturing 

Visitor Industry 

1111 Government & Other 

• Wholesale Trade & 

Tranportation Services 

llii Retail Trade 

• Construction 

• Knowledge-Based Services 



-------------------
ESTIMATED TAXES GENERATED BY 

CONSTRUCTION 
$180,000,000 

$169,260,000 
I 

$160,000,000 

s••o.ooo,ooo I --
$120,000,000 

$100,000,000 

$80,000,000 

$60,000,000 

$40,000,000 

$20,000,000 

$0 

Expansion - With Hotel 

Source: The Washington Economic Group (WEG) 

$132,949,000 

Expansion - No Hotel 

II State & Local Taxes 

II Federal Taxes 



-------------------
ESTIMATED NON-LOCAL 

ATTENDEE DAYS 
600,000 565,109 

500,000 

400,000 

301,891 
300,000 -t---

200,000 -t----1 

100,000 +--

0 

Average: 
2009-2010 

Actual MBCC 

Source: CSL International 

Expansion
With Hotel 

Expansion
No Hotel 

Expansion Scenarios 

D Special Events 

• Meetings 

Consumer Shows 

• Trade Shows 

• Conventions 



-------------------
ESTIMATED NET NEW DIRECT 

SPENDING 
$250,000,000 .......-----------.---------------. 

$198,928,000 
$200,000,000 +------~--

$150,000,000 +---------.JI--

$99,731,000 
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Source: CSL International 

11 Special Events 

• Consumer Shows 

Meetings 

• Trade Shows 

Ill Conventions 



-------------------
DIRECT SPENDING BY INDUSTRY: 

EXPANSION WITH HOTEL SCENARIO 

Transportation 
$16,871,000 

8% 

Retail 
$17,163,000 

9% 

Entertainment 
$6,087,000 

3% 

Source: CSL International 

Other 
$23,309,000 

12% 

Restaurant 
$53,085,000 

27% 

Hotel 
$82,410,000 

41% 



-------------------
ESTIMATED OUTPUT 

(TOTAL ECONOMIC ACTIVITY) 
$400,000,000 ~--------t---------------. 

$35o,ooo,ooo 1 I $342,155,ooo 
' -$300,000,000 +-------+--

$250,000,000 +-------+--

I $2oo~oo~oo I s171~39~oo 
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Average: 
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Expansion
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Actual MBCC Expansion Scenarios 
Source: CSL International 

I 

iii Special Events 

1111 Consumer Shows 

Meetings 

1111 Trade Shows 

II Conventions 



-------------------
OUTPUT GENERATED BY EVENT TYPE: 

EXPANSION WITH HOTEL SCENARIO 

Special Events 
$6,966,000 

Consumer 
Shows 

$15,882,000-
5% 

6% 

Trade Shows 
$93,129,000 

27% 

Source: CSllnternational 

Conventions 
$206,859,000 

60% 



-------------------
ESTIMATED JOBS SUPPORTED 
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-------------------
ESTIMATED TAXES GENERATED 

$30,000,000 

$25,ooo,ooo 1 I $24,423,95o 
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Expansion
With Hotel 
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Expansion Scenarios 

I 

Miami Beach Taxes 

II County Taxes 

• Sales Taxes 



-------------------
TAXES GENERATED BY TAX TYPE: 

EXPANSION WITH HOTEL SCENARIO 

Sales Taxes 

$16,236,000 
66% 

Source: CSL International 

County Taxes 

$5,032,000 
21% 

Miami Beach 

Taxes 

$3,156,000 
13% 
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