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West Avenue has become an alternate route for many
who believe that can travel faster on West Avenue than

Alton Road.

Suggestions to address Speeding on West Avenue:
2 $16us W Y e

* Install 30mph Speed limit signs on each block

# between 5™ Avenue and 17® Avenue on West

| Avenue. There should be one speed limit sign .

 facing both directions of traffic between 5% and 17"
Street (26 signs).

* These additional signs could be installed on existing
city signposts or to street light poles for an easy
installation process.

* There are currently only 3 speed limit signs on this
13-block area. (One is covered by a palm tree and
cannot be seen.) Currently there are NO speed
limits signs on northbound lane between 5™ and
17" Streets,

* Making 14™ street and West Avenue a 4-way stop
intersection. Stop signs would be less expensive
than installing a traffic light. The stop sign would
slow traffic on West Avenue.

* Install cameras and issue ticket to speeding vehicles.
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Neighborhoods/Community Affairs Committee Meeting
July 7, 2011

CONSIDERATION AND DISCUSSION OF PROPOSED AMENDMENTS TO THE CITY’S NOISE
ORDINANCE.
(Referred at June 1, 2011 Commission, Item C4C, Requested by Legal Department)

Legal Department
Hilda M. Fernandez, Assistant City Manager

ITEM #12

NCAC July 7, 2011 Agenda - page #97






& MIAMIBEACH

City of Miami Beach, 1700 Convention Center Drive, Miami Beach, Florida 33139, wwiv.miamibecchfl.gov

COMMISSION MEMORANDUM
TO: Honorable Mayor Matti Herrera Bower
Members of the City Commission
CC: Jorge Gonzalez, City Manager
FROM: Jose Smith, City Attorney - ‘ (e ( ﬁ, L.a 3

DATE: June 1, 2011

SUBJECT: Referral to the Neighborhoods/Community Affairs Committee: Consideration and
discussion of proposed amendments to the City's Noise Ordinance.

The attached proposed Ordinance is submitted for referral by the Mayor and City
Commission to the Neighborhoods/Community Affairs (NACA) Committee. The attached
amendments adopt the County’s noise standards in §21-28 of the County Code within the text
of the Miami Beach City Code. Currently, the County’s standards, which were upheld in DA
Mortgage. Inc. v. City Miami Beach, et al.. 486 F. 3d 1254 (11" Cir. 2007), are adopted in the
City Code by reference to the County Code. In addition, minor amendments to the City’s Noise
Ordinance are recommended with regard to the definition of habitual offender to conform to
existing language in §§46-159(a)(6) and (h), and to remove language in §46-158(b)(2) that is no
longer relevant due to the passage of time.

In the course of implementing the City’s Noise Ordinance, other sections therein have
been identified that may warrant further review and consideration. Therefore, other proposed
amendments and clarifications are included within the attached draft for consideration and
discussion by the NACA Committee. These potential amendments include: to confirm that
violations are issued after a written warning or when a violation was already issued within the
preceding 12 months; whether to reduce the time after which a second violation due to non-
compliance may be issued; to consider the application of criminal penalties for certain repeat
offenses; and to consider establishing additional fines and penalties for sixth and greater
offenses in a manner more consistent with the increasing schedule of fines and penalties for
other offenses.

JS/DT/mem

T:\AGENDA\2011\6-01-11\Referral to NCAC - Proposed Noise Ordinance Amendments 6 1 2011.doc

Agendaltem CYC
Date_ o-/-//
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-ORDINANCE NO.

AN ORDINANCE OF THE MAYOR AND CITY COMMISSION OF THE
CITY OF MIAMI BEACH, FLORIDA, AMENDING CHAPTER 46 OF THE
MIAMI BEACH CITY CODE ENTITLED “ENVIRONMENT,” BY
AMENDING ARTICLE IV ENTITLED “NOISE” BY AMENDING
SECTION 46-151 ENTITLED “DEFINITIONS” BY AMENDING THE
DEFINITION OF HABITUAL TO CONFORM TO THE HABITUAL
OFFENDER LANGUAGE SET FORTH IN SUBSECTIONS 46-159(a)(6)
and (h); BY AMENDING SECTION 46-152 ENTITLED “ADOPTION OF
COUNTY CODE SECTION BY REFERENCE; UNNECESSARY AND
EXCESSIVE NOISES PROHIBITED” TO ADOPT THE COUNTY’S
NOISE STANDARDS IN SECTION 46-152; BY AMENDING SECTION
46-158 ENTITLED “ENFORCEMENT BY CODE INSPECTORS;
NOTICE OF VIOLATION; WARNINGS; RESPONSIBILITY TO PROVIDE
CURRENT ADDRESS” TO REMOVE LANGUAGE IN SUBSECTION
(b)(2) THAT IS NO LONGER RELEVANT DUE TO THE PASSAGE OF
TIME AND TO CLARIFY SUBSECTIONS (b)(2)(a) AND (b)(2)(b) THAT
A VIOLATION WILL BE ISSUED IF A NOTICE OF VIOLATION WAS
ISSUED WITHIN THE PRECEDING TWELVE MONTHS OR IF A
VIOLATOR HAS ALREADY RECEIVED A WRITTEN WARNING; BY
AMENDING SECTION 46-159 ENTITLED “FINES AND PENALTIES
FOR VIOLATIONS; APPEALS; ALTERNATE MEANS OF
ENFORCEMENT” TO AMEND AND PROVIDE ADDITIONAL FINES
AND PENALTIES FOR SIXTH AND GREATER OFFENSES, TO
CLARIFY THE PENALTIES FOR NOISE VIOLATORS ALSO
ENGAGED IN AN ILLEGAL COMMERCIAL OR NONPERMITTED NON-
RESIDENTIAL USE, TO AMEND THE PERIOD OF TIME WITHIN
WHICH A SEPARATE NOTICE OF VIOLATION MAY BE ISSUED, AND
TO MAKE THE FAILURE TO COMPLY WITH CERTAIN NOTICES OF
VIOLATION WITHIN A 24 HOUR PERIOD A MISDEMEANOR; AND
PROVIDING FOR REPEALER, SEVERABILITY, CODIFICATION, AND
AN EFFECTIVE DATE.

WHEREAS, the City of Miami Beach has adopted Miami-Dade County standards for
noise violations as set forth in §21-28 of the Miami-Dade County Code; and

WHEREAS, the noise standards set forth in §21-28 of the Miami-Dade County Code
were held to be facially constitutional in DA Mortgage, Inc. v. City of Miami Beach, et al., 486 F.
3d 1254 (11" Cir. 2007); and

WHEREAS, the City of Miami Beach wishes to state the constitutional noise standards
upheid in DA Mortgage within its City Code; and

WHEREAS, other amendments and minor clarifications to the City’s Noise Ordinance
contained in Articie IV of Chapter 46 of the City Code should be made with regard to the
definition of habitual offender to. conform to existing language in Sections 46-159(a)(6) and (h),
to remove language in Section 46-158(b)(2) that is no longer relevant due to the passage of
time, to confirm that violations are issued after a written warning or when a violation was already
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issued within the preceding twelve months, to provide additional fines and penalties for sixth
and greater offenses consistent with the increasing schedule of fines and penalties for other
offenses, to clarify the penalties for noise violators also engaged in an illegal commercial or
nonpermitted nonresidential use, and to amend the period of time within which a separate notice
of violation may be issued, and to make the failure to comply with certain notices of violation
within a 24 hour period a misdemeanor.

NOW, THEREFORE, BE IT DULY ORDAINED BY THE MAYOR AND CITY
COMMISSION OF THE CITY OF MIAMI BEACH, FLORIDA, AS FOLLOWS:

SECTION 1. That Section 46-151 of Article IV of Chapter 46 of the Miami Beach City Code is
hereby amended as follows:

CHAPTER 46
ENVIRONMENT
ARTICLE IV. NOISE
Sec. 46-151. - Definitions.

The following words, terms and phrases, when used in this article, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a different
meaning:

Habitual offender means a person or entity who has more than five offenses within 48 12
months of the first offense.

SECTION 2. That Section 46-152 of Article IV of Chapter 46 of the Miami Beach City Code is
hereby amended as follows:

Sec. 46-152. - Adoptior
. hibited.
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Noises; unnecessary and excessive prohibited.

It shall be unlawful for any person to make, continue, or cause to be made or continued
any unreasonably loud, excessive, unnecessary or unusual noise. The following acts, among
others, are declared to be unreasonably loud, excessive, unnecessary or unusual noises in
violation of this section, but this enumeration shall not be deemed to be exclusive, namely:

(a) Homs, signaling devices, etc. The sounding of any horn or signaling device on any
automobile, motorcycle, bus or other vehicle on any street or public place of the County,
except as a danger warning; the creation by means of any such signaling device of any
unreasonably loud or harsh sound; and the sounding of any such device for any
unnecessary and unreasonable period of time.

(b) Radios, televisions, phonographs, etc. The using, operating, or permitting to be played,
used or operated any radio receiving set, television set, musical instrument, phonograph,
or other machine or device for the producing or reproducing of sound in such manner as
to disturb the peace, quiet and comfort of the neighboring inhabitants, or at any time with
louder volume than is necessary for convenient hearing for the person or persons who
are in the room, vehicle or chamber in which such machine or device is operated and
who are voluntary- listeners thereto. The operation of any such set, instrument,
phonograph, machine or device between the hours of 11:00 p.m. and 7:00 a.m. in such
manner_as to be plainly audible at a distance of one hundred (100) feet from the
building, structure or vehicle in which it is located shall be prima facie evidence of a
violation of this section.

(c) Animals, birds, etc. The owning, harboring, possessing or keeping of any dog, animal or
bird which causes frequent, habitual or long continued noise which is plainly audible at a
distance of one hundred (100) feet from the building, structure or vard in which the dog,
animal or bird is located.

{d) Whistles. The blowing of any locomotive whistie or whistie attached to anvy stationary
boiler except to give notice of the time to beqgin or stop work or as a warning of fire or
danger or upon request of the proper municipal or County authorities.

(e) Exhausts. The discharge info the open air of the exhaust of any steam engine,
stationary internal combustion engine, or motor vehicle except through a muffler or other
device which will effectively prevent unreasonably loud or explosive noises therefrom.

(f) Defect in vehicle or load. The use of any automobile, motorcycle, jet ski, water bike,
recreational vehicle, dirt bike or motor vehicle so out of repair, so loaded or in_such
manner as to create unreasonably loud or unnecessary grating, grinding, rattling or other
noise within a residential area.

(q) Schools, courts, hospitals. The creation of any excessive or unreasonably loud noise on
any street adjacent to any school, institution of learning, house of worship or court whiie
the same are in use, or adjacent fo any hospital, which unreasonably interferes with the
workings of such institutions, or which disturbs or unduly annoys the patients in the

3
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hospital, provided conspicuous signs are displayed in such streets indicating that it is a
school, hospital or court sireet.

(h) Hawkers, peddlers. The shouting and crying of peddiers, hawkers, and vendors which
disturbs the peace and quiet of the neighborhood.

() Noises to aftract attention. The use of any drum, loudspeaker or other instrument or
device for the purpose of attracting attention by creation of any unreasonably loud or
unnecessary noise to any performance, show, sale, display or advertisement of

merchandise.

thorouthares anvwhere in thns Countv for any pu __pp_g_e of any device known as'a sound
truck, loud speaker or sound amplifier or radio or any other instrument of any kind or
character which emits therefrom loud and raucous noises and is attached to and upon
any vehicle operated or standing upon such streets or public places aforementioned. It is
provided, however, that this subsection is not intended to be construed in a manner that

would interfere with the legitimate use of the foregoing loudspeaker type devices in
- political campaigns.

(k) Power tools and landscaping equipment. The operation of noise-producing lawn
mowers, lawn_edgers, weed trimmers, blowers, chippers, chain saws, power tools and
other noise-producing tools which are used to maintain or at a residence out-of-doors
between 8:00 p.m. and 7:00 a.m.

(N Shouting. Any unreasonably loud, boisterous or raucous shouting in any residential area.

SECTION 3. That Section 46-158 of Article IV of Chapter 46 of the Miami Beach City Code is
hereby amended as follows:

Sec. 46-158. - Enforcement by code inspectors; notice of violation; warnings;
responsibility to provide current address.

(a)

Notice of violation. If the code inspector observes a violation of this article, the inspector
shall issue a notice of violation to each person and entity identified in section 46-153,
and a courtesy copy of the violation shall be provided to an employee or other
representative of the business tax receipt holder who is on the premises of the business
tax receipt holder, except as otherwise provided in subsection (b). The code inspector
shall inform the violators that they must immediately cease the violation. The notice shall
include the following information:

) Name of the violator.

(2) Date and time of violation.
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(3)-  Nature of the violation.

4) Amount of fine or other penalty for which the violator may be liable pursuant to
section 46-159 of this Code or as otherwise provided by law.

(5) Instructions and due date for paying the fine.

(6) Notice that the violation may be appealed by filing a written request for an
administrative hearing with the clerk of the special master within ten days after
service of the notice of violation, that failure to do so shall constitute an
admission of the violation and waiver of the right to a hearing, and that unpaid
fines will result in the imposition of liens which may be foreclosed by the city. The
notice shall also inform the violator that repeat violations of this article will result
in the imposition of larger fines and may also result in revocation, suspension, or
the imposition of restrictions on the business tax receipt, and/or certificate of use,
or accessory use, and/or injunctive proceedings as provided by law. The notice
shall be signed by the code inspector who witnessed the violation.

(b) Warnings.

(1) Oral warnings. If a code inspector observes a violation of this article without a
complaint having been made, the inspector may first issue one oral courtesy warning
per day and inform the violator that the violator will be subject to penalties if the
violation continues.

(2) Written warnings. A code inspector shall first issue a written warning to
immediately cease the violation prior to issuing a notice of violation unless one
written warning has been issued in the 12 months preceding the date of

violation —except-that-violators-inzoning-districts—other-than-single-family-zoning

The wrltten warning shall be substantlally in the same form as the notlce of
violation as stated in subsection 46-158(a) above. Failure to correct the violation
within 15 minutes following the issuance of a written or oral warning shall result in
the issuance of a notice of violation pursuant to this article.

A code inspector shall not issue a written warning, and instead shall issue a
notice of violation, to any person, entity or establishment who:

a. Irany-one-day Hhas already been issued a written warning as specified
in section 46-158 (b)(2); or

b. In any the 12- month perlod precequ the lssuance of a notlce of wolatlon
has e
recexved a wolatlon as specified in sec’non 46- 158(a) or
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C. s also being cited for an illegal commercial or nonpermitted
nonresidential use in a residential zoning district.

(c) Responsibility to provide current address. The holder of the business tax receipt for the
premises where a violation or warning is issued shall have the responsibility to keep the
city advised of its current address and of the current address of the owner of the
premises.

SECTION 4. That Section 46-159 of Article IV of Chapter 46 of the Miami Beach City Code is
hereby amended as follows:

Sec. 46-159. - Fines and penalties for violation; appeals; alternate means of enforcement.

(a) The following civil fines and penalties shall be imposed for violations of this article:

(1)
(2)

(3)
(4)

S

(6)

{7)

(8)

If the offense is the first offense, $250.00 fine.

If the offense is the second offense within the preceding 12 months, $1,000.00
fine.

If the offense is the third offense within the preceding 12 months, $2,000.00 fine.

If the offense is the fourth offense within the preceding 12 months, one weekend
(noon Friday through noon Monday) business tax receipt conditions and/or
accessory use restrictions shall be imposed limiting the ability to produce any live
or amplified sound at that portion of the premises that caused the violation, in
addition to a $3,000.00 fine.

If the offense is the fifth offense within the preceding 12 months, two weekend
(noon Friday through noon Monday) business tax receipt conditions and/or
accessory use restrictions shall be imposed limiting the ability to produce any live
or amplified sound at that portion of the premises that caused the violation, in
addition to a $5,000.00 fine.

If the offense is the sixth or greater offense within the preceding 12 months, i

weekend (noon Friday through noon Monday) business tax receipt
conditions and/or accessory use restrictions shall be imposed limiting the ability
fo produce any live or amplified sound at that portion of the premises that caused
the violation, in addition to a $ fine. A sixth or greater offense within
the preceding 12 months shall be considered an habitual offender offense and
may also subiject the violator to the with penalties and fines imposed pursuant to
subsection 46-159(h).

The first time an offense is committed while the violator was also engaged in an
illegal commercial or nonpermitted, nonresidential use in a residential zoning
district, $1,000.00, netwithstanding in_lieu of the fine provision in subsection (1)
above.

The second or any subsequent time an offense is committed while the violator
was also engaged in an illegal commercial or nonpermitted, nonresidential use in

6
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a residential zoning district, $5,000.00, netwithstanding in lieu of the fine
provisions in subsections (2)—{43(6) above.

A person may receive a separate notice of violation once every hewr ___ minutes if a violation
has occurred at any time within that period. Each violation shall constitute a separate offense for
which a separate fine shail be imposed. An offense shall be deemed to have occurred on the
date the violation occurred. Business tax receipt conditions or accessory use restrictions
pursuant to this section shall be imposed by order of the special master after finding an offense
warranting suspension or restriction has occurred. An offense occurring 12 months after the last
offense shall be treated as a first offense for purposes of incurring new fines and penalties.
However, any fines or penalties imposed in any prior 12-month period shall not be waived or
altered.

(h) In cases of habitual offender violations or offenses, the city manager may issue an
administrative complaint for suspension or revocation of a business tax receipt and
certificate of use as provided in section 102-383. Upon a finding of habitual offender
violations or offenses by the city manager, a business tax receipt suspension, revocation
and/or fine shall be imposed. Suspensions shall be imposed with restrictions limiting the
ability to provide any live or amplified sound as either a condition of the business tax
receipt or as an accessory use restriction. In the event the violator is a hotel, motel,
condominium, apartment or other residential property, accessory use restrictions shall
be imposed in lieu of a business tax receipt revocation which results in the eviction of
residents. Additionally, in the event of a revocation, as a condition of being permitted to
resume operation under the business tax receipt, the city manager shall utilize the
criteria set forth in section 142-1362 of this Code to impose such conditions or
restrictions as deemed appropriate to assure compliance with all city codes.

In determining the length of the suspension or accessory use restriction to be imposed
under this subsection, the city manager shall consider the following factors: the gravity of
the violations or offenses; any actions taken by the violator to correct the violations or
offenses; and, any previous violations or offenses committed by the violator. No
suspension or accessory use restriction imposed under this subsection shall be for a
period of time of less than 30 consecutive days.

) In addition, in the event a violator refuses to comply with a notice of violation(s)
issued under section 46-158 within a 24 hour period, a violator may be punished by
imprisonment not to exceed 60 days or by imposition of a fine not to exceed $500.00 per
offense or both.
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SECTION 5. CODIFICATION.

It is the intention of the Mayor and City Commission of the City of Miami Beach, and it is
hereby ordained that the provisions of this ordinance shall become and be made a part of the
Code of the City of Miami Beach, Florida. The sections of this ordinance may be renumbered or
re-lettered to accomplish such intention, and the word "ordinance" may be changed to "section,"
"article,” or other appropriate word.

SECTION 6. REPEALER.

Al ordinances or parts of ordinances in conflict herewith be and the same are hereby
repealed.
SECTION 7. SEVERABILITY.

If any section, sentence, clause or phrase of this ordinance is held to be invalid or

unconstitutional by any court of competent jurisdiction, then said holding shall in no way affect
the yalidity of the remaining portions of this ordinance.

SECTION 8. EFFECTIVE DATE.

This Ordinance shall take effect the day of , 2011,
PASSED and ADOPTED this day of , 2011.
ATTEST:

MATTI HERRERA BOWER
MAYOR

ROBERT PARCHER, CITY CLERK

Words added are underlined. APPROVED AS TO

Words deleted have been stricken-through- . FORM & LANGUAGE
& FOR EXECUTION
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