
























































































































































City Commission Memorandum
Ordinance Amendment - Consulftant Review Fees
March 10, 2010 Page 3

upon first reading. Therefore, this is the version that is now under consideration today
and analyzed in the analysis below.

ANALYSIS

The proposed ordinance achieves the desired goa! of cost recovery, assigning the costs
associated with the City’s consuitant review of expert studies to the applicant. Likewise,
it codifies the requirement that City staff is to formulate the requirements and parameters
of the required studies at the beginning of the process.

Under the proposed ordinance, when a report/study is required, the applicant may
choose one of two options. Either (1) authorize City staff to commission the
study/report, to be prepared by a City-approved consultant, selected by City staff from
the approved list, or, (2) hire their own consultant to do the study/report. If the applicant
chooses option 2, hiring their own consultant, then they are also responsible for paying
for the City to hire a consuitant from the approve list to thoroughly review the applicant’s
submitted study. Subsequent reports and submittals would also be required to be
reviewed by the City’s consultant at the cost of the applicant. However, if the applicant
chooses option 1 and authorizes City staff to commission the report from the approved
list, the applicant is only responsible for the cost of that report. The applicant would not
be required to pay for review of that report, as it was prepared independently by the
City's consultant and would not require independent review.

This approach, while allowing applicants flexibility to choose, would seem to provide
enough of a financial incentive to encourage applicants to choose option 1 and the City
consuitant, as they would only be paying for one study, and-not the study and then one
or more reviews. Staff believes that cost recovery is the most important feature of the
proposal. The ordinance contains a built-in economic incentive to use the City's
consuitant from the approved list.

Currently, the City has an existing roster of approved consultant firms, and a new RFP is
currently underway to update that list with a variety of engineering firms that would be
qualified for this type of work. Staff believes that the ordinance could be implemented
quickly, using the existing consuitant list, and a new list when the RFP process is
completed. The creation of a uniform fee schedule for applicants, based upon the size
and scope of the required reports, will most likely take additional time to develop.

Planning Department staff also notes that it is important to enact some form of cost
recovery as soon as possible, as there is a potential for several important projects to
come before the Land Use Boards in the next several months. Having this ordinance in
place is deemed to be crucial to the City's ability to fully review complex proposals for
their impact on traffic and transportation, and on noise impacts to surrounding
neighborhoods.

CONCLUSION

The Administration recommends that the City Commission adopt the ordinance upon
second reading public hearing.

L LA
JMG/IGG/RGL
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MIAMIBEACH

City of Miami Beach, 1700 Convention Center Drive, Miami Beach, Florida 33139, www.miomibeachfl.gov

COMMISSION MEMORANDUM
(SUPPLEMENTAL

TO: Mayor Matti Herrera Bower and Members of the City Commission

FROM:  Jorge M. Gonzalez, City Manager @%{M&
DATE: March 10, 2010

SUBJECT: Ordinance Amendment - Consultant Review Fee Ordinance

AN ORDINANCE OF THE MAYOR AND CITY COMMISSION OF THE
CiTY OF MIAMI BEACH, FLORIDA, AMENDING THE CODE OF THE
CITY OF MIAMI BEACH, BY AMENDING CHAPTER 118,
“ADMINISTRATION AND REVIEW PROCEDURES,” ARTICLE 1, “IN
GENERAL,” BY ENACTING A NEW SECTION 118-6, ENTITLED
“USE OF, AND COST RECOVERY FOR, CONSULTANTS FOR
APPLICATIONS FOR DEVELOPMENT APPROVAL,” REQUIRING
APPLICANTS REQUIRED TC SUBMIT TRAFFIC AND OTHER
TECHNICAL REPORTS AS PART OF THEIR APPLICATIONS TO
FUND REPORT PREPARATION BY CONSULTANTS SELECTED
FROM A CITY-APPROVED LIST, IN ADDITION TO ANY
CONSULTANT REPORTS THE APPLICANT DESIRES TO SUBMIT,
AND TO REQUIRE COST RECOVERY FOR CITY'S USE OF
CONSULTANTS NEEDED TO REVIEW REPORTS SUBMITTED
WITH SUCH APPLICATIONS; PROVIDING FOR REPEALER;
CODIFICATION; SEVERABILITY; AND AN EFFECTIVE DATE.

FISCAL IMPACT

In accordance with Charter Section 5.02, which requires that the “City of Miami
Beach shall consider the long term economic impact (at least 5 years) of
proposed legislative actions,” this shall confirm that the City Administration
evaluated the long term economic impact (at least 5 years) of this proposed
legislative action. The proposed ordinance, if enacted, would have a positive
fiscal impact to the City, as it would ensure that expenditures currently being
underwritten by City Departments were reimbursed by applicants.

TAAGENDAZ010WWarch 10\ReguianConsuitant Fee Ord Memo Suppiemental.doc
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Afteraction March 10, 2010 City of Miami Beach

8:12:13 p.m.
R9C Discussion And Referral To The Land Use And Development Commitiee - Resolution Against

Gambling On Miami Beach.
(Requested By Commissioner Jonah Wolfson)

ACTION: Discussion held.

Commissioner Wolfson explained the item. He stated that the City is receiving ongoing reports from
Tallahassee on this issue.

Vice-Mayor Libbin requested a copy of the two resolutions: 2008-26925 and 2008-26927. R. Parcher
to handle.

8:11:23 p.m.
R9D Discussion Regarding The Possibility Of An Ordinance Prohibiting The Sale Of Individual Cans Or

Bottles Of Aicoholic Beverages By Retail Establishments.
(Requested By Commissioner Jonah Wolfson)

ACTION: Motion made by Commissioner Wolfson to refer to the Land Use and Development
Committee; Seconded by Vice-Mayor Libbin; Voice vote 5-0; Absent: Commissioners Tobin and
Weithorn. Richard Lorber to place on the committee agenda and to handle.

City Clerk’s note: Attached to this Agenda item is a Memorandum in the Commission Agenda from Jose
Smith, City Attorney, regarding the sale of singie cans or bottles of alcoholic beverages dated February 25,

2010.

ROE Discussion Regarding The Current Status Of The Baywalk Behind The Flamingo.

RSF

(Requested by Commissioner Edward L. Tobin)

ACTION: ltem deferred to the April 14™ Commission meeting. Lilia Cardillo to place on the
Commission Agenda.

Commissioner Tobin requested the item be placed on the April 14" Commission Agenda.
Discussion Regarding Public Sidewalk Finishes And Colors.
(City Manager’s Office)

ACTION: Hem deferred to the April 14" Commission meeting. Lilia Cardillo to place on the
Commission Agenda.

ity Clerk’s note: Aftached to this Agenda item is the history, as best as it can be determined, of the
sidewalk colors (red, green and natural)

Prepared by the City Clerk’'s Office Page No 44 of 47
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MIAMIBEACH

OFFICE OF THE MAYOR AND COMMISSION MEMORANDUM
TO: Jorge M. Gonzalez, City Manager M}
FROM:  Jonah Wolfson, Commissioner

DATE:  February 18", 2010

SUBJECT: Agenda ltem

Please place on the March 10", 2010, Commission mesting agenda a discussion item regarding
the possibility of an ordinance prohibiting the sale of individual cans or bottles of alccholic
beverages by retail establishments.

If you have any questions, please contactl.eonor Hernandez at exiension 6437.

JW/ih

- Agenda ltem R9 1)

We are committed to providing excellent public service and salfely to all who live, work, and play in out
Date 3-10-10

367



OFFICE OF THE CITY ATTORNEY

JOSE SMITH, CITY ATTORNEY MEMORANDUM

TC: Mayor Matti Herrera Bower
Members of the City Commission
Jorge Gonzalez, City Manager

FROM:  Jose Smith, City Attoney Asse dunith. yamem.
SUBJECT: The Sale of Single Cans or Botties of Alcoholic Beverages

DATE: February 25, 2010

Pursuant to the request of Commissioner Jonah Wolfson, the City Attorney’s
Cffice has researched the issue whether the City may prohibit the sale of single cans or
bottles of alcoholic beverages. In view of the following authorities, it is the opinion of the
City Attoney’s Office, as well as the Florida Division of Alcohol and Tobacco, as
confirmed by Deputy General Counsel Mike Martinez, that the sale of single cans or
botiles of beer, or other alcoholic beverages, is pre-empted to the State.

FLORIDA’S “BEVERAGE LAW” (CHAPTERS 562 - 568, FLA. STAT.

Section 561.02, of the Florida Statutes provides that the Division of Alcoholic
Beverages and Tobacco shall supervise the conduct, management, and operation of
the manufacturing, packaging, distribution, and sale of all alcoholic beverages within the
State of Florida. This statute further provides that;

It is the express legislative intent that the state retain primary

requlatory authority over the activities of licensees under the
Beverage Law within the power of the state and the Division of

Alcoholic Beverages and Tobacco of the Department of Business
and Professional Reguiation. (Emphasis added).

Although the State retains primary regulatory authority under the Beverage Law, the
Florida Legislature has specifically empowered local governments to regulate certain
specific aspects of alcoholic beverage sales. Municipalities and counties are authorized
fo regulate the location of certain liquor establishments, the hours the establishments
may stay open, the type of entertainment and conduct permitted in such establishments,
and the sanitary conditions of these establishments. §562.45(2)(a)-(b), Fla. Stat.

568



However, a “county or municipality may not enact any ordinance that regulates or
prohibits those activities or business iransactions of a licensee regulated by the Division
of Alcoholic Beverages and Tobacco under the Beverage Law." (Emphasis added).
§562.45(2)(c), Fla. Stat.; Op. Atty. Gen. Fla. (Informal Legal Opinion, Aug. 3, 2000). (A
local government is prohibited “from enacting an ordinance regulating or prohibiting
business activities or transactions of a licensee under the Beverage Law.").

Mareover, the Florida Statutes specifically prohibit local governments from
enacting zoning ordinances regulating vendors of beer and mait beverages for off-
premises consumption because the State regulates such uses by virtue of license fees.
Section 563.02(1), Florida Statutes, provides for license fees for vendors of beer, and
includes a prohibition against local zoning regulations as follows:

(a) Vendors operating places of business where beverages are sold
only for consumption off the premises, an amount equal to 50
percent of the amount of the license tax herein provided for vendors
in the same county operating places of business where
consumption on the premises is permitted. Vendors holding such
off-premises _sales licenses shall not be subject to zoning by

municipal and county authorities.

See City of Miami Beach v. Amoco Qil Company, 510 So. 2d 609 (Fla. 3d DCA 1987),
(City zoning ordinance prohibiting sale of beer for off-premises consumption by vendor
holding only off-premises sales license was preempted by state statute). In Amoco, the
Third District Court of Appeal determined that a zoning ordinance prohibiting the sale of
beer by gas stations for off-premises consumption was preempted by Section
563.02(1)(a), Florida Statutes. While the ordinance in that case was characterized as a
zoning ordinance, the use being regulated (the sale of beer) was pre-empted to the
State.

2010 LEGISLATIVE PRIORITY

The issue of the sale of single cans and bottles of alcoholic beverages has been
in the City’s legislative package previously, and the City is currently pursuing the ability
for increased local regulation in its 2010 legislative package.

FAattoTURNWEMOS\Sale of Single Cans or Bottles of Alcoholic Beverages.docx
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MIAMIBEACH

City of Miami Beach, 1700 Convention Center Drive, Miami Beach, Florida 33139, www.miamibeachfl.gov

COMMITTEE MEMORANDUM

TO: Members of the Land Use and Development Committee

FROM: Jorge M. Gonzalez, City Manager 4%/ %
DATE: April 28, 2010

SUBJECT:; Ordinance Amendment
SHORT TERM RENTAL OF APARTMENT UNITS OR TOWNHOMES

AN ORDINANCE OF THE MAYOR AND CITY COMMISSION OF THE
CITY OF MIAMI BEACH, FLORIDA, AMENDING CHAPTER 142 OF
THE CITY CODE, “ZONING DISTRICTS AND REGULATIONS,”
ARTICLE IV, “SUPPLEMENTARY DISTRICT REGULATIONS,”
DIVISION 3, “SUPPLEMENTARY USE REGULATIONS,” BY
CREATING NEW ORDINANCE SECTION 142-1111, “SHORT TERM
RENTAL OF APARTMENT UNITS OR TOWNHOMES,” PROVIDING
FOR REPEALER, NONSEVERABILITY, CODIFICATION, AND AN
EFFECTIVE DATE.

DISCUSSION OF EXISTING BED & BREAKFAST REGULATIONS

BACKGROUND

The proposed ordinance was approved on first reading on April 14, 2010, and referred to
the Land Use and Development Committee for further refinement between first and
second reading. :

Staff has incorporated several technical changes suggested by Commissioner Weithorn
into the ordinance.

Additional material will be provided at the meeting, including up-to-date figures on the
total number of properties and number of units likely to be eligibie for legalization based
upon different proposed cut-off dates.

Furthermore, the Commission also referred to the Committee a discussion on the
existing Bed & Breakfast regulations to explore what refinements may be needed, as
discussed in the staff report presented to Commission on March 14, 2010.

5-’5.._

JMG/IGG/RGL
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“SHORT TERM RENTAL OF APARTMENT UNITS OR TOWNHOMES”
Flamingo Park

ORDINANCE NO.

AN ORDINANCE OF THE MAYOR AND CITY COMMISSION OF
THE CITY OF MIAMI BEACH, FLORIDA, AMENDING CHAPTER
142 OF THE CITY CODE, “ZONING DISTRICTS AND
REGULATIONS,” ARTICLE 1V, “SUPPLEMENTARY DISTRICT
REGULATIONS,” DIVISION 3, “SUPPLEMENTARY USE
REGULATIONS,” BY CREATING NEW ORDINANCE SECTION 142-
1111, “SHORT TERM RENTAL OF APARTMENT UNITS OR
TOWNHOMES,” PROVIDING FOR REPEALER, SEVERABILITY,
CODIFICATION, AND AN EFFECTIVE DATE.

WHEREAS, the Land Development Regulations (“LDRs”) restrict multifamily
residential properties to residential and compatible uses; and

WHEREAS, the LDRs are designed to protect and preserve the identity,
image, environmental quality, privacy, attractive pedestrian streetscapes, and human
scale and character of the City’s residential neighborhoods and buildings and to
encourage and promote construction that is compatible with the established
neighborhood context; and

WHEREAS, the RM-1, RM-PRD, RM-PRD-2, RPS-1 and RPS-2, CD-1, RO,
RO-3, and TH zoning districts do not permit hotel uses, except for the West Avenue
Bay Front Overlay District, a specified section of the RM-1 district in North Beach,
Bed and Breakfast Inns in the RM-1 district in historic districts, and apartiment hotels
in the RPS-1 and RPS-2 districts; and

WHEREAS, the land development regulations define hotel unit means “a
room, or group of rooms, ..., intended for rental to transients on a day-to-day, week-
to-week, or month-to-month basis, not intended for use or used as a permanent
dwelling and without cooking facilities,” though this definition includes a suite hotel
unit, which the code defines as including cooking facilities; and

WHEREAS, therefore the City Code treats residences leased in the City on a
day-to-day, week-to-week, or month-to-month basis as a hotel unit and transient
occupancy; and

WHEREAS, the City has determined that there is a potential for harm if
transient rentals are permitted without regulations protecting against adverse
external effects of such use or prohibited in certain instances; and

WHEREAS, multifamily or townhome unit owners’ sense of community and
privacy would be compromised by commercial and transient use of units in
multifamily buildings and neighborhoods; and



WHEREAS, multifamily or townhome unit owners have reasonable
expectations of a community of permanent neighbors and owners and the privacy
such a community entails; and

WHEREAS, the privacy and ambience of such multifamily or townhome
residential buildings and areas are materially undermined by transient rentais; and

WHEREAS, the values associated with multifamily or townhome residential
areas can only be preserved by very limited and controlled commercial and transient
use of residences, if at all; and

WHEREAS, based upon the factors listed above, any relaxation of the current
land development regulations with respect to short term rentals in muitifamily zoning
districts must be limited in size and scope to specifically defined neighborhood
areas, which have undertaken a process of examining the short term rental issue
and have come to a neighborhood consensus with regards to the advisability and
desirability of the introduction of these uses into those neighborhoods; and

WHEREAS, at this time, based upon an initiative of the Flamingo Park
Neighborhood Association, a consensus has been reached that a limited number of
properties within the Flamingo Park and Espanola Way Historic Districts, which can
demonstrate a current and consistent history of short-term renting, should be
permitted to be approved by the City for such use; and

WHEREAS, while residents are entitled to enjoy the use of their multifamily
units consistent with applicable regulations in apartment or townhome residential
districts, the City Commission deems that within the aforementioned Flamingo Park
and Espanola Way Historic Districts, a limited number of such short term rental uses,
which can demonstrate a current and consistent history of short-term renting, may
be approved by the City under certain specified conditions, if subject to regulation
that would protect the enjoyment, character and value of apartment or townhome
residential neighborhoods, buildings and units; and

WHEREAS, the provisions herein regarding Short Term Rental of Apartment
Units or Townhomes are hereby adopted to accomplish the above objectives.

NOW, THEREFORE, BE IT ORDAINED BY THE MAYOR AND CITY
COMMISSION OF THE CITY OF MIAMI BEACH, FLORIDA:

Section 1. That City Code Chapter 142, “Zoning Districts And Regulations,” Article
IV, “Supplementary District Regulations,” Division 3, “Supplementary Use
Regulations,” is hereby amended by creating new Section 142-1111, “Short Term
Rental Of Multifamily Units,” as follows:

Sec. 142-1111. Short Term Rental of Apartment Units or Townhomes.

{a) Intent and Purpose:




The Land Development Regulations restrict apartment and townhome residential
properties to residential and compatible uses. The rental of apartment or townhome
residential properties in_districts zoned RM-1, RM-PRD, RM-PRD-2., RPS-1_and
RPS-2, CD-1, RO, RO-3 or TH for periods of less than six months and one day,
unless expressly provided for in these land development regulations (such as for a
portion of the RM-1 district, and for apartment hotels in the RPS-1 and RPS-2
districts) are not a permitted use in such districts, unless conducted in accordance
with this section.

(b) Previously Existing Short Term Rentals in Specified Districts.

It is the intention of the Mayor and City Commission of the City of Miami Beach, and
it is_hereby ordained, that for a limited period of time of one (1) year after the
effective date of this ordinance ( ), certain properties located in the following
district shall be eligible to apply for approval of short term rental of apartment and
townhome residential units for these properties under the requirements and
provisions set forth below. Other neighborhoods may be added to this provision in
future by action of the City Commission

District: Properties within the RM-1 and TH zoning districts in the Fiamingo
Park and Espanola Way Historic Districts.

Eligibility: Those properties that can demonstrate a current and consistent
history of shori-term renting, and that such short-term rentals are the
primary source of income derived from that building, as defined by the
requirements listed below.

1. _For apartment buildings of four or more units, or for four or more apartment
units in one or more buildings under the same resort tax account:

In_order to demonstrate current, consistent and predominant short-term renting, the
property must comply with all of the following:

a. have been registered (Registration Paid Date) with the City for_the
payment of Resort Tax as of February 1, 2009; and,

b. have had City of Miami Beach Resort Tax taxable room revenue equal to
at least 50% of total room revenue over the past two vears (between
February 1, 2008, and February 1, 2010); and,

c. have been registered with the State of Florida as a Transient Apartment or
Resort Condominium pursuant to Chapter 509, Florida Statutes, as of
February 1, 2009.




2. For apartment and townhouse buildings of three or less units, or for three or
less apartment units in one or more buildings under the same State license:

In order to demonstrate current, consistent and predominant short-term renting, the
property must:

a. have been registered with the State of Florida as a Resort Dwelling or
Resort Condominium pursuant to Chapter 509, Florida Statutes. as of
February 1, 2009,

{c) Time Period to Apply for Short Term Rentals Approval.

During the one vear period of time after the effective date of this ordinance
( ), applicants demonstrating compliance with 1 or 2 above may apply for
short term rental approval as detailed in Section 142-1111(d).

(d) Requlations:

For those properties eligible as per (b) above, unless otherwise expressly provided
for in these land development regulations, short term rental of apartment and
townhome residential units shall be permitted. provided that the following mandatory

requirements are followed:

1) Time period. All short term rentals under this section must be pursuant to a
binding written agreement, license or lease for seven (7) or more _consecutive
days. Each such document shall contain, at a minimum: the beginning and
ending dates of the lease term; and each lessee’s name, permanent address,
land line telephone number, cell phone number, fax number, and e-mail address,
as applicable. No unit may be rented more frequently than once every seven (7)

days.

2) Contact person. All rentals must be supervised by the owner, manager, or a
local and licensed real estate broker or agent or other authorized agent licensed
by the City, who must be available for contact on a twenty-four hour basis, seven
days a week, and who must live on site or have a principal office or principal
residence located within the Flamingo Park or Espanola Way Historic Districts.
Each agreement, license, or lease, or scanned copy thereof, must be kept
available throughout its lease term and for a period of one year thereafter, so that
each such document or, solely at the option of the authorized enforcement
personnel specified in Section 142-1111(e)(3), the information therein, is
available to enforcement personnel. If not living on-site, the name and phone
number of a 24-hour contact shall be permanently posted on the exterior of the
premises or structure or other accessible location, in a manner subject to the
review and approval of the city manager or designee.

3) Entire unit. Only entire_apartment and townhome units, as defined in_section
114-1, legally created pursuant to applicable law, may be rented under_this




section, not individual rooms or separate portions of apartments or townhome
units.

4) Rules and Procedures. The city manager or designee may adopt
administrative rules and procedures to assist in the uniform enforcement of this
ordinance.

5) Signs. No signs advertising the property for short term rental are permitted on
the exterior of the property or in the abutting right-of-way, or visible from the
abutting public right-of-way.

6) Approvals required. Owners, lessees, or_any person with interest in_the
property seeking to engage in short term rental, must obtain written approval for
short term rental under this section. The application for approval to _engage in
short term rentals shall be on a form provided for that purpose, and contain the
contact information for the person identified in subsection 3 above, identify the
minimum lease term for which short-term rental approval is being requested, and
such other items of required information as the Planning Director may determine.
The_application shall be accompanied by the letter described in subsection 10
below, if applicable, and by copies of the business tax receipt, certificate of use,
and certificate of occupancy (required to prove compliance with applicable
codes). The application shali be filed with the Planning Director or his designee.

7) Effect of Violations on Licensure. Approvals shall be issued for a one-year
period, but shall not be issued or renewed if violations on more than two separate
days at the unit, or at another unit in the building owned by the same owner or
managed by the same person or entity, of this ordinance, issued to the short term
rental licensee, were adjudicated either by failure to appeal from a Notice of
Violation or a Special Master's determination of a violation, within the 12 months
preceding the date of filing of the application.

8) Resort taxes. Owners are subject to resort taxes for rentals under this section,
as applicable by City law.

9) Association Rules. Where a condominium or other property owners association
has been created that includes the rental property, a letter from the association
dated not more than sixty days before the filing of the application, stating the
minimum rental period and the maximum number of rentals per year, as set forth
under the association’s governing documents, and confirming that short term
rentals as proposed by the owner’s application under subsection 7 above are not
prohibited by the association’s governing documents, shall be submitted to the
City as part of the application.

10) Variances. No variances may be granted from the requirements of this section.

(e) Enforcement:

(1) Violations of this section shall be subject to the following fines. The
special master may not waive or reduce fines set by this ordinance.




a. If the violation is the first violation: $500.00;

b. If the violation is the second violation within the preceding 12
months: $1.500.00;

c. [f the violation is the third violation within the preceding 12 months:

$5,000.00;

d. If the violation is the fourth violation within the preceding 12
months: $7.500.00:;

e. If the violation is the fifth or greater violation within the preceding
12 months: revocation/suspension.

Fines for repeat violations by the same offender shall increase regardiess of
locations. :

(2) In addition to or in lieu of the foregoing, the City may seek an injunction by
a court of competent jurisdiction.

(3) Any code compliance officer may issue notices for violations of this
ordinance, with alternative enforcement as provided in section 1-14 and
Chapter 30 of this Code. Violations shall be issued to the owner, owner's
agent, renter, and/or to any realtor, real estate agent, real estate broker, or
any other individual or entity that participates in_or facilitates the violation of
this section. In the event the record owner of the property is not present
when the violation occurred or notice of violation issued., a copy of the
violation shall be served by certified mail on the owner at its mailing address
in the property appraiser’s records, or on the owner’s registered agent.

Section 2. Repealer.
All ordinances or parts of ordinances and all section and parts of sections in conflict
herewith be and the same are hereby repealed.

Section 3. Caodification. _

it is the intention of the City Commission, and it is hereby ordained, that the
provisions of this Ordinance shall become and be made part of the Code of the City
of Miami Beach, as amended; that the sections of this Ordinance may be re-
numbered or re-lettered to accomplish such intention; and that the word “ordinance”
may be changed to “section” or other appropriate word.

Section 4. Severability.

This ordinance is severable; if any provision hereof is held void or unconstitutional in
a final decision by a court of competent jurisdiction, the balance of the ordinance
shall remain valid.

Bection 5. Effective Date.



This Ordinance shall take effect ten days following adoption.

PASSED and ADOPTED this day of 2010.

ATTEST:

MAYOR

CITY CLERK

First Reading:
Second Reading:
Verified By:

Richard G. Lorber, AICP
Acting Planning Director

APPROVED AS TO FORM AND LANGUAGE
AND FOR EXECUTION

City Attorney Date

F\PLANPLB\LUDC\2010\Short Term Grandfather Flaminge Park ordinance 4-28-2010.docx



Afteraction : April 14, 2010 DRAFT City of Miami Beach

10:56:11 p.m.
R5D An Ordinance Amending Chapter 142 Of The City Code, “Zoning Districts And Regulations,” Article
IV, “Supplementary District Regulations,” Division 3, “Supplementary Use Regulations,” By Creating
New Ordinance Section 142-1111, “Short Term Rental Of Apartment Units Or Townhomes,” Providing
For Repealer, Severability, Codification, And An Effective Date. First Reading
(Planning Department)

ACTION: Ordinance approved on first reading with a referral to the Land Use and
Development Committee between first and second reading. Motion made by Commissioner
Wolfson, seconded by Vice-Mayor Libbin; Ballot vote: 7-0; Second Reading and Public Hearing
scheduled for May 12, 2010. R. Parcher to notice. Richard Lorber to place onthe committee agenda.
Lilia Cardillo to place on the Commission Agenda. Richard Lorber to handle.

Richard Lorber, Acting Planning Director, introduced the item.

Jorge Gomez, Assistant City Manager, added that the bottom line is that several policy decisions need
to be addressed by the City Commission. As a matter of policy the Commission needs to decide what
is the date that will be chosen to capture the information. The report distributed by the Administration
assumes a base date of February 1, 2009.

Jeff Donnelly, stated that the base date February 1, 2009.

Adam Shedroff spoke.
Michael Schad spoke.
Aaron Sugarman spoke.
Jack Johnson spoke.
Judy Robertson spoke.
Andrew Gale spoke.

Discussion held.

Commissiorier Gongora stated that the report distributed by the Administration does not match the
language in the proposed ordinance.

Discussion continued.

Mayor Bower asked if the ordinance is passed on first reading will it be a material change if the date is
moved forward.

Jose Smith, City Attorney, stated that if the ordinance is liberalized it does not have to go to a first
reading. The more restrictive language can be passed and then the language can be liberalize it on
second reading.

Motion made by Commissioner Wolfson; seconded by Commissioner Tobin.

Commissioner Weithorn stated that she has a list of technical problems and requested to refer to the
Land Use and Development Committee between first and second reading.

Commissioner Tobin asked staff to provide at the Land Use and Development Committee meeting
assuming the most liberal construction is taken is itis 47 units grandfathered + 5 properties is !t atotal
of 52 units? Richard Lorber to handle.

‘Commissioner Weithorn requested the information to be summarized by noise, work without a permit,
etc. She gave the example of 52 units versus 18 units and it can not be assumed that everyone

Prepared by the City Clerk's Office Page 22 of 46
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Afteraction Aprit 14, 2010 DRAFT City of Miami Beach
between 18 and 52 are the same. Richard Lorber to handle.
Commissioner Géngora requested to have the ordinance address bed and breakfast establishments.
Handout or Reference Materials
1. Two (2) page chart titted: “Resort Tax Payments Made to City by Date.

2. Copies of Ocean Drive Magazine and various publications RE: Stay at Lincoln.
3. Speakers sign-in sheet

Prepared by the City Clerk’s Office Page 23 of 46
FACLER\COMMOMN\2010120100414\20100414d6.doc



& MIAMIBEACH

City of Miomi Beach, 1700 Convention Center Drive, Miomi Beach, Florida 33139, www.miamibeachfl.gov

COMMISSION MEMORANDUM

TO: Mayor Matti Herrera Bower and Members of the City Commission
FROM:  Jorge M. Gonzalez, City Manager
DATE: April 14, 2010

SUBJECT: Ordinance Amendment FIRST READING
SHORT TERM RENTAL OF APARTMENT UNITS OR TOWNHOMES

AN ORDINANCE OF THE MAYOR AND CITY COMMISSION OF THE CITY
OF MIAMI BEACH, FLORIDA, AMENDING CHAPTER 142 OF THE CITY
CODE, “ZONING DISTRICTS AND REGULATIONS,” ARTICLE IV,
“SUPPLEMENTARY  DISTRICT REGULATIONS,” DIVISION 3,
“SUPPLEMENTARY USE REGULATIONS,” BY CREATING NEW
ORDINANCE SECTION 142-1111, “SHORT TERM RENTAL OF
APARTMENT UNITS OR TOWNHOMES,” PROVIDING FOR REPEALER,
NONSEVERABILITY, CODIFICATION, AND AN EFFECTIVE DATE.

ADMINISTRATION RECOMMENDATION

The Administration recommends that the City Commission approve the proposed
ordinance on first reading and set a second reading public hearing for the May 12, 2010
meeting. Furthermore, the Administration will continue to explore, with the assistance of
neighborhood associations, other areas where short term rentals may be appropriate.

BACKGROUND

An amendment to the Land Development Regulations, permitting short term rentals of
apartment units in zoning districts which did not currently permit transient occupancy
was reviewed by the City Commission at its September 9, 2009 meeting. At that time,
the Commission voted to not approve the proposed ordinance, but, rather they referred
the matter to the Land Use and Development Committee. The Commission’s specific
directive was for the Administration to first begin to examine specific areas within which
a neighborhood consensus could be arrived at regarding short term rentals, and then
bring back any proposals which may be able to achieve consensus within a wider
neighborhood context.

After the City Commission public hearing of September 9", the Flamingo Park
Neighborhood Association held a meeting of their board on September 26, 2009, to
continue to discuss this important issue. At that meeting, the Association adopted a
resolution (see attached resoiution), re-iterating their opposition to the introduction of
new short term rental apartments into their neighborhood, but expressing approval of the
concept of “grandfathering” a small number of properties who had been already
operating short term rentals within that neighborhood. The resolution listed a number of
criteria which would identify properties who had a record of a current and consistent
history of short-term renting, and demonstrating that short-term rentals were the primary
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source of income derived from that building. Their criteria also focused upon the
management of any short term rental property being on-site or within the nearby area,
and on limiting any properties which may have had noise violations or other problems
with maintenance.

Planning Department staff was informed of the Association’s resolution, and has
subsequently met with representatives of the Flamingo Park Neighborhood Association,
as well as with property owners whose properties might be affected by this proposed
amendment. Staff has crafted a proposed ordinance which attempts to codify as many
of the Neighborhood Association’s criteria as possible (see attached ordinance draft).
The proposed ordinance would only apply to the RM-1 and TH zoning districts within the
Flamingo Park and Espanola Way Historic Districts (see map attached).

PLANNING BOARD ACTION

At the August 25, 2009 meeting the Planning Board had recommended that the City
Commission adopt the originally proposed ordinance, as amended, by a vote of 6-1.
This ordinance would have applied the grandfathering provision citywide, and would
have permitted new short term rentals in the Museum Historic District. That version of
the ordinance was not approved by the Commission, however. Since this is a more
limited version of the same ordinance, this latest proposal was not required to go back to
the Pianning Board for review; the ordinance they had recommended would have
grandfathered-in the same type of pre-existing short terms rentals in Flamingo Park and
Espanola Way.

LAND USE AND DEVELOPMENT COMMITTEE

The Land Use and Development Committee discussed this proposal on January 28,
2010 and February 25, 2010, and voted 2-0 to forward the proposed ordinance to the full
commission with a small number of changes. These include the removal of two whereas
clauses referring to previous City policy regarding short term rental periods of less than
six months, and the addition of language that specifies that other neighborhoods may be
included in similar legislation in the future, if the City Commission chooses to do so.

Questions were raised regarding the dates and timeframes used to set a threshold for
eligible properties, the transferability of “grandfathered’ status, and a situation where
there were multiple buildings on one property but only one was used previously for short
term rentals. Staff has responded by refining the proposed language to be clearer, and
to require specific licensing criteria to be met, by including the provision that the criteria
could apply to an individual building on a property with more than one building, and by
clarifying that the short term rental licenses, once granted, would be transferable.

ANALYSIS

The ordinance identifies the properties which would be eligible for short term rental of
apartment units within the specified area as those having proof of previous short term
rentals according to the following formula.

For apartment buildings of four or more (all of which are required to register for resort tax
‘with the City regardiess of short or long term occupancy) the property must be A)
registered with the City for the payment of Resort Tax as of February 1, 2009



City Commission Memorandum
Ordinance Amendment — Short Term Rentals
April 14, 2010 Page 3

(Registration Paid Date); B) have had City of Miami Beach Resort Tax taxable room
revenue equal to at least 50% of total room revenue over the past two years (period from
February 1, 2008 to February 1, 2010), and C) be licensed by the State of Florida as a
Transient Apartment Building as of February 1, 2009. This figure is intended fto
distinguish between properties whose resort tax payments were simply to cover the
occasional broken lease, and those whose primary activities have focused upon short
term rentals for a substantial period of time.

For resort condominiums, which can be a number of units in one building, or several
units in different buildings, the same requirements would apply as for apartment
buildings above. The property or properties must be A) registered with the City for the
payment of Resort Tax as of February 1, 2009 (Registration Paid Date); B) have had
City of Miami Beach Resort Tax taxable room revenue equal to at least 50% of total
room revenue over the past two years (period from February 1, 2008 to February 1,
2010), and C) be licensed by the State of Fiorida as a Resort Condominium as of
February 1, 2009.

For properties with less than four units, since the City’s Resort Tax Division currently
exempts these properties from registering for resort tax, an alternative method of
demonstrating short term rentals was found. For these properties, in order to be eligible
for short term rental, the property must have been licensed by the State of Florida as a
resort dwelling as of February 1, 2009.

Grandfathering

Staff has included a list of properties which could become eligible for grandfathering-in,
arranged by length of time paying resort taxes or being licensed by the State (see table
attached). :

An analysis of City and State records shows that four apartment buildings and one
townhouse building would currently qualify as eligible if the amendment were adopted as
the Administration proposes. The four apartment buildings are all currently under the
ownership of one operator, Mr. Eric Harari, who worked closely with the Neighborhood
Association to secure their approval of the subject resolution. Those apartment
properties are iocated at 1440 Pennsylvania Avenue, 1534 Euclid Avenue, 1542
Jefferson Avenue, and 1032 Michigan Avenue.

A fifth building, Stay at Lincoln at 1611 Lenox Avenue, has paid transient resort tax
beginning in July 2009, for a portion of the previous year, and could be included if the
grandfathering date were shortened. A similar situation exists at the Triumph
Condominium at 1619 Lenox Avenue, where 14 of the 24 apartments in the building are
owned by Camei Condominium Inc., which began paying resort tax in September 20089.
A building at 1550 Meridian had paid resort tax in June 2009, however, there is no City
license for the property, and there are open violations.

Also note that the owner of the 1005-11 Sth Street apartments, Mr. Andrew Gale,
informed staff and the Land Use Committee that he had been paying resort tax on the
property, but that there were two buildings on the property, one larger apartment building
that was permanent residency only, and a smaller two unit building which has been
rented out short term since at least April 2008. A review by the Finance Department of
‘the resort tax account confirms this, and the ordinance was slightly revised to include
this muitiple building situation (see double underlined text in ordinance).
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Regarding properties with less than four units, as noted above, an alternative method of
demonstrating short term rentals is proposed to be licensure by the State of Florida as a
resort dwelling. Only two properties in the subject area have this license. The proposed
ordinance specifies that this license must have been in force as of February 1, 2009.
The only townhouse unit which would be eligible is located at 1446 Jefferson Avenue,
and is owned and operated by Tammy R. Tibbles. A second property, owned by Donna
Bragassa, at 817 Espanola Way, was licensed on November 24, 2009, and so does not
qualify under the ordinance as proposed.

Finally, there is a hybrid class of transient apartment rental, which is the resort
condominium, which may be a number of units in one building, or several units in
different buildings. One outstanding license, 1% Class Vacation Properties, owned by
Sheila McCutcheon, appears to have an existing resort tax account with the City for
multiple apartments within buildings at 1545 Jefferson Avenue, 926 15th Street, 745
15th Street, 1569 Michigan Avenue, and 1601 Jefferson Avenue. This collection of
apartments would not qualify for grandfathering-in as the ordinance is currently
proposed, as payment on this account only began on September 28, 2009, and the
required state license was not acquired until February 2010, last month. Note also that
violations and complaints have been made against at least two of the properties.

A question was raised during previous discussions at the Committee level as to how the
figures of 50% of total room revenue over the past two years were arrived at for the
threshold to qualify for the proposed “grandfathering”. Planning Department staff has
proposed these figures as a proxy for the concept expressed by the Neighborhood
Association that any grandfathered properties should be able to demonstrate that short
term rental was their primary source of income from the property, and that they had been
engaged in this usage consistently over a significant period prior to when these
discussions had begun.

The proposed threshold to be used for determining grandfathered status could be
modified if an alternate formula was developed which was determined by the
Commission to meet their policy goals. Requiring that taxes were to have been paid for
a shorter time period, for example one year, or six months, would increase the number
of properties that would come under the provisions of the ordinance and would be
eligible for licensing as a grandfathered-in short term rental property. Likewise, reducing
the percentage of rental receipts required to demonstrate ongoing short term rental as
the primary activity from 50% to a lower figure would also increase the number of
properties that were eligible to be grandfathered-in.

Iimplementation

Eligible properties would have one year from the date of approval of the ordinance in
which to apply to the City for short term rental approval. The procedures and regulations
for such approval are spelled out in the ordinance, and come primarily from the
previously discussed short term rental ordinance which was crafted by the Planning
Board after careful review. Rentals would be limited to a minimum period of one week,
and management would be required to be on-site or located within the Flamingo Park or
Espanola Way district. Fines would be assessed for violations, and muitiple violations
could result in the non-renewal of short term rental licenses. No variances would be
allowed, and these rules would not supersede any association rules that may apply.

One area in question is whether the “grandfathered” status of short term rentals
approved under the proposal would transfer to new owners, or would the approval only
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be for the current owner/operator. Planning Department staff believes that as per
standard zoning practice, once the properties were approved for short term rentals, the
uses would be treated as conforming and could be transferred to new ownership without
any further zoning impediments.

This proposed ordinance appears to be limited in scope, affecting a relatively few
properties, and has support from both the property owners that have been part of this
process and the neighborhood association. In future, it should be expected that other
proposals for changes to short term rental rules in other neighborhoods should follow a
similar path of neighborhood collaboration and dialog, rather than being simply a
proposal from one group or the other.

Other Areas and Properties

A number of other inquiries have been made to the Planning Department regarding the
possibilities for legislation which would permit similar short term rentals in other ways
and in other neighborhoods. The following is a short list of these:

1. The 1600 Block of Lenox Avenue, between 16™ Street and Lincoln Road
Owners of a proposed short term rental apartment / hotel facility in this block
have met with Planning Department staff regarding this ordinance. Their
concept, however, involves both an existing building and a proposed new
building, and as such would not be covered under the proposed limited
“grandfathering” ordinance. Since the block contains a legal nonconforming
commercial use at Lenox and 16" Street, as well as being very closely
located to a busy portion of Lincoln Road, the block may be a candidate for a
type of Neighborhood Conservation District which might allow short term
rentals in both existing and new buildings, under the proper conditions. This
option was presented to the interested property owner and staff is waiting for
further action from the owner.

2. The Temple House

The property at 1415 Euclid Avenue was formerly a synagogue, and was
converted to a single family residence several years ago by Mr. Dan
Davidson. Mr. Davidson desires to convert the property into a lodging facility
or bed and breakfast inn. However, the structure does not meet the existing
requirements for conversion to bed and breakfast inn; a code amendment
would be required to slightly modify those regulations to permit bed and
breakfasts in non-single family structures (although it was originally built as a
single family home, the structure has been altered over the years). Note
however, that Mr. Davidson would also desire that any such code
amendment also be written to permit use as a “hall for hire” for assembly
uses, which he proposes wouild end by 12:00 midnight. Mr. Davidson
presented this proposal to the Flamingo Park Neighborhood Association,
which has submitted a letter indicating that a resolution supporting this
proposal was approved at their December 14, 2009 meeting. Mr. Davidson
has been advised that he may file for an amendment that could address this
issue.

3. South of Fifth Street
Several property owners have enquired about the possibility of permitting
short term rentals in the South Pointe area. James Nooney owns a single
family home at 828 4th Street, and would like to operate it for short term
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rentals. After discussing this with the Planning Department staff, Mr. Nooney
is circulating a petition to the residents of the area seeking support for an
ordinance change which would allow this (see attachment D). Additionally,
property owners Erika Brigham, Bernard Superstein, and Donna Bragassa
each own apartment buildings which they desire to use for short term rentals.
Although staff has explained to them under the current zoning, those
properties could be converted to apartment hotels, which are permitted in
their particular zoning district, they have enquired as to the possibility of code
changes which would grandfather them in without the need to convert to
apartment hotel. In all of these cases, staff has advised property owners to
seek out neighborhood representatives and work on arriving at a consensus
that is acceptable to all parties. The South of Fifth Neighborhood Association
(SOFNA) met to discuss the issue of short term rentals at its meeting on
January 27" City staff attended that meeting and made an informational
presentation. The Association did not take any action on the issue, but
indicated that in future they may wish to form a subcommittee to further
examine short term rental issues for their neighborhood.

4. West 24" Street and Pinetree Drive
Nathan Lieberman, owner of several apartment buildings in the area, met
with staff and members of the Collins Park Neighborhood Association.
Several aspects of the short term rental ordinance as originally considered by
the Planning Board were discussed. This property owner, if still interested,
should continue his discussions with the CPNA and pursue a potential
ordinance for this area.

5. North Beach Town Center
As part of a separate planning initiative for the proposed North Beach Town
Center, the zoning regulations are proposed to be changed for certain areas
within the Town Center currently designated RM-1. This is proposed to
permit hotels, and likewise, short term apartment rentals, as a conditional use
in those areas. This initiative is planned to be brought to the City
Commission in the near future.

As shown above, there remains significant interest in short term rentals in several areas
of the City. The ordinance before the Land Use and Development Committee today,
however, is specifically limited to one specific area, and is the end product of
cooperation between property owners and neighborhood association representatives.
Staff believes that this process represents the spirit of the referral from the City
Commission last year, when it declined to approve the wider ordinance that was
proposed, and instead directed a more neighborhood focused approach. Staff will
continue to work with other groups in other areas as proposals are made, working
through neighborhood associations and community groups when possible to ensure a
consensus is reached prior to bringing forward additional proposals.

FISCAL IMPACT

This ordinance permitting the very limited grandfathering of a small number of properties
should not have a large fiscal impact upon the City. There will be a moderately small
cost associated with the new ordinance, which would be expected to be offset by the
revenues collected by the new licenses. The ordinance is limited in scope and does not
permit new ftransient rental facilities, so existing conditions in the subject neighborhood
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should be maintained, and thus, property values and perceptions of neighborhood
quality should remain mostly unchanged.

CONCLUSION

In regards to this specific ordinance, limited to the Flamingo Park and Espanola Way
historic districts, and only permitting a limited' number of previously existing short term
rental apartments to be approved under very stringent conditions, staff believes that the
proposal merits approval.

The Administration recommends that the City Commission approve the ordinance upon
first reading, and set a second reading public hearing for the May 12, 2010 meeting.

JMG/JGG/RGL

TNAGENDAM2010VApril 14\Regulanshort term rentals Memo 4-14-10.doex



DIVISION 7. BED AND BREAKFAST INNS*

*Cross references: Businesses, ch. 18.

Sec. 142-1401. Conditions for bed and breakfast inns.

Bed and breakfast inns are permitted with the following conditions:

(1

(2)
3

C))

)

(6)

The use shall be situated in a building listed as "historic" in the city historic
properties database as maintained by the planning, design and historic
preservation division and located in a locally designated historic preservation
district. The use may also be situated in a building listed as "non-historic altered"
if it is restored to its original historic appearance and re-categorized as "historic."

The owner of the bed and breakfast inn shall permanently reside in the structure.

The structure shall have originally been constructed as a single-family residence.
The structure may have original auxiliary structures such as a detached garage
or servant's residence, but shall not have nonhistoric multifamily or commercial
auxiliary structures.

The structure shall maintain public rooms (living room/dining room) for use of the
guests.

The size and number of guestrooms in a bed and breakfast inn shall conform to
the following:

a. The structure shall be aliowed to maintain (or restore) the original number
and size of bedrooms which, with the exception of rooms occupied by the
owner, may be rented to guests.

b. Historic auxiliary structures, such as detached garages and servants'
residences, may be converted to guestrooms. New bedrooms
constructed shall have a minimum size of 200 square feet and shall have
a private bathroom.

c. Architecturally compatible additions not exceeding 25 percent of the floor
area of the historic building shall be permitted to accommodate
emergency stairs, other fire safety requirements, and new bathrooms.
Additions shall be consistent with required setbacks and shall not be
located on primary or highly visible elevations.

d. If there is evidence of interior alterations and original building plans are
not available, the guestrooms shali be restored to the probable size and
configuration as proposed by a preservation architect and subject to

~ approval by the historic preservation/design review board.

There shall be no cooking facilities/equipment in guestrooms. One smail
refrigerator with maximum capacity of five cubic feet shall be permitted in each



guestroom. All cooking equipment which may exist shall be removed from the
structure with the exception of the single main kitchen of the house.

(7) The bed and breakfast inn may serve breakfast and/or dinner to registered
guests only. No other meals shall be provided. The room rate shall be inclusive
of meal(s) if they are to be made available; there shall be no additional charge
for any meal. Permitted meals may be served in common rooms, guestrooms or
on outside terraces (see subsection 142-1401(9)). The meal service is not
considered an accessory use and is not entitled to an outside sign.

(8) Permitted meals may be served in areas outside of the building under the
following conditions:

a. Existing paved patios shall be restored but not enlarged. If no paved
surface exists, one consistent with neighboring properties may be
instailed.

b. The area shall be landscaped and reviewed under the design review

process. Landscape design shall effectively buffer the outdoor area used
for meals from adjacent properties.

C. Any meal served outdoors shall be carried out from inside facilities.
Outdoor cooking, food preparation, and/or serving/buffet tables are
prohibited.

(9) The entire building shall be substantially rehabilitated and conform to the South
Florida Building Code, property maintenance standards, the fire prevention and
life safety code and the U.S. Secretary of the Interior's Standards for
Rehabilitation of Historic Buildings, as amended. In addition, the entire main
structure shall have central air conditioning and any habitable portion of auxiliary
structures shall have air conditioning units.

(10) Building identification sign for a bed and breakfast inn shall be the same as
allowed for an apartment building in the zoning district in which it is located.

(11)  The maximum amount of time that any person other than the owner may stay in
a bed and breakfast inn during a one-year period shall not exceed three months.

(12)  The required off-street parking for a licensed bed and breakfast inn shali be the
same as for a single-family residence. There shall be no designated loading
zones on any public right-of-way and required parking spaces shall not be
constructed on swales, public easements or rights-of-way.

(Ord. No. 89-2665, § 6-22(H), eff. 10-1-89; Ord. No. 92-2786, eff. 7-19-92)
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Afteraction April 14, 2010 DRAFT City of Miami Beach

1:44:08 pm. .
C2B Reguest For Approval To Purchase, Two (2) Medtec Ambulances From Ten-8 Fire Equipment, Inc.,

Pursuant To Florida State Contract No. 08-08-0809, in The Amount Of $391,698.00
(Fleet Management)

ACTION: [tem separated for discussion by Mayor Bower. Request authorized as amended.
Motion made by Vice-Mayor Libbin to approve C2A and C2B; seconded by Commissioner Tobin;
Voice vote: 6-0; Absent: Commissioner Wolfson. Drew Terpak to handle.

Amendment:

C2B - the Amount is $425,698.00

End

Jorge Gonzalez, City Manager, introduced the item.

Mayor Bower stated that she would like one (1) of the surplus ambulance to be donated to Peru.
Commissibner Tobin stated that he would like two (2) surplus ambulances to be donated to Haiti.
Motion made by Commissioner Tobin to declare the three (3) ambulances being replaced as surplus
and a charitable contribution by donating two (2) to Haiti and one (1) to Peru; seconded by

Commissioner Gongora; Voice: 6-0; Absent: Commissioner Wolison. Drew Terpak to handle.

Jorge Gonzalez, City Manager, stated that any costs associated with the delivery of the ambulances
are not the responsibility of the City.

See Agenda item ROH
C2C Discussien-Regarding Issue An RFP Or RFQ For Claims Auditing Services.

(Reguested by Vice-Mayor Jerry Libbin)
ACTION: Agend'a‘\'item RSH moved from the Regular Agenda to Consent with the authorization

to issues the RFP/RFQ. Iltems approved Via Consent Agenda. Gus Lopez to issue the
RFP/RFQ. Ramiro inguanzo to handie.

C4 - Commission Commitiee Assignments

C4A Referral To The Finance And Citywide Projects Commititee — Discussion Regarding Budget
Recommendations.
(Reguested by Vice-Mayor Jerry Libbin)
ACTION: Referred. Patricia Walker to place on the commitiee agenda. Kathie Brooks to handie.
# C4B Referral To The Land Use And Development Commitiee - Discussion Regarding An Ordinance That
Would Limit Rooftop Business Operations Citywide.
(Reguested by Commissioner Jonah Wolfson)
ACTION: Referred. Richard Lorber to place on the commitiee agenda and to handle.
Prepared by the City Clerk's Office Page 6 of 43
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City of Miami Beach, 1700 Convention Center Drive, Miami Beach, Florida 33139, www.miamibeachf.gov

COMMITTEE MEMORANDUM

TO: Members of the Land Use and Development Committee
FROM: Jorge M. Gonzalez, City Manager @" o W
DATE: April 28, 2010

SUBJECT: DISCUSSION ON AN ORDINANCE THAT WOULD LIMIT ROOFTOP
BUSINESS OPERATIONS CITYWIDE

BACKGROUND

A discussion of an ordinance that would limit rooftop business operations Citywide was
referred to the Land Use and Development Committee by the City Commission at its
meeting on April 14, 2010 at the request of Commissioner Jonah Wolfson (see attached
referral memao).

ANALYSIS

In response to the problem of the presence of large numbers of patrons at outdoor
venues during late hours, which can cause negative noise impacts on nearby neighbors,
an ordinance limiting commercial rooftop venues south of 5" Street was adopted by the
City Commission on September 9, 2009. That ordinance prohibits alcoholic beverage
establishments or restaurants in any open area above the ground floor located south of
5th Street. Additionally, the ordinance prohibits any commercial activity in those rooftop
areas between the hours of 8:00 p.m. and 10:00 a.m.

There is an exception to the prohibition for outdoor restaurant seating, not exceeding 40
seats, associated with indoor venues, which are permitted on these rooftops before 8:00
p.m. with no background music (amplified or non-amplified). Variances from these
regulations are not permitted; nor are special events in those areas permitted.

Note, however, that the ordinance was specific in that it did not prohibit residents of a
multifamily (apartment or condominium) building, or hotel guests and their invitees to use
these rooftop areas, which could include a pool or other recreational amenities, for their
individual, personal use. ’

NGB RGL

FAPLAN\$PLB\LUDCY2010\LUDC memo rooftop referral 04-28-2010.docx



& MIAMIBEACH

. QFFICE OF THE MAYOR AND COMMISSION

MEMORANDUM

TO: Jorge M. Gonzalez, City Manag

FROM:  Jonah Wolfson, Commissioner

DATE:  March 28" 2010

SUBJECT: Agenda ltem

In light of the ongoing problems with the Gansevoort and the application filed and denied for the
Betsy, please place on the April 14", 2010, Comrnission Meeting Agenda a referral to the Land
Use and Development Committee concerning an ordinance that would limit rooftop business
operations citywide.

If you have any questions, please contact Leonor Hernandez at extension 6437..

JWilh

- Agenda ltem C{/B
Date &-/4/~/c7

We ore commitied in providing excelfent public service and safety to alf who five, work, and play in ot

25
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City of Miami Beach, 1700 Convention Center Drive, Miami Beach, Florida 33139, www.miomibeachfl.gov

COMMISSION MEMORANDUM

TO: Mayor Matti Herrera Bower and Members of the City Commission

FROM:  Jorge M. Gonzalez, City Manager

DATE: September 9, 2009 Second Reading Public Hearing
SUBJECT: Commercial Rooftop Venues South of 5% Street

AN ORDINANCE OF THE MAYOR AND CITY COMMISSION OF THE
CITY OF MIAMI BEACH, FLORIDA AMENDING THE LAND
DEVELOPMENT REGULATIONS OF THE CODE OF THE CITY OF
MIAMI BEACH, BY AMENDING CHAPTER 142, “ZONING
DISTRICTS AND REGULATIONS,” ARTICLE § “DISTRICT
REGULATIONS,” DIVISION 18 “PS PERFORMANCE STANDARD
DISTRICT,” AMENDING SECTION 142-693 “PERMITTED USES,”
BY RESTRICTING OR PROHIBITING COMMERCIAL ROOFTOP
VENUES SOUTH OF 5™ STREET; PROVIDING FOR REPEALER,
CODIFICATION, SEVERABILITY AND AN EFFECTIVE DATE.

ADMINISTRATION RECOMMENDATION

The Administration recommends that the City Commission adopt the proposed
ordinance.

BACKGROUND

At the Januafy 28, 2009 meeting, the City Commission referred to the Planning Board
for its consideration and recommendation, an ordinance that either bans rooftop venues
south of 5" Street, or bans rooftop venues from at least 8 p.m. until 8 a.m. ‘

ANALYSIS

The area south of Fifth Street consists of a number of different residential and
commercial zoning districts. Restaurants, bars, and lounges are permitted as stand-
alone main permitted uses in all the commercial districts (CPS-1, 2, 3 and 4). They are
prohibited in the residential districts (RPS-1, 2, 3, and 4) except with certain limitations
as accessory to hotel uses in the RPS-3 and RPS-4 districts.

It should be noted that areas south of 5" Street that are zoned GU, “Government Use,”
are governed by the development regulations contained in Section 142-425 of the City
Code which partially states that in the GU government use district the regulations are the
average of the requirements contained in the surrounding zoning districts as determined
by the Planning Director, and must be approved by the City Commission. There are
several areas south of 5" Street that are zoned GU and currently have licensed alcoholic
beverage establishments that could potentially be affected by the proposed ordinance;
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i.e. South Pointe Park, where Smith and Wollensky is located. This location is adjacent
to R-PS4 and C-PS3. The Marina, facing Government Cut, where Monty’s is located is
adjacent to C-P34; and Penrod’s on Ocean Drive, is adjacent to R-PS4. The map
attached to the last page of this report demonstrates graphically the zoning districts.
south of 5" Street and which of those are affected, or potentially affected by the
proposed ordinance.

The Code defines outdoor food and beverage uses as “outdoor cafés”, but makes no
regulatory distinction between indoor and outdoor seating areas. Rather, the regulatory
focus on outdoor venues has been through the regulation of “accessory outdoor bar
counters”, which are defined as the actual bar counter at or behind which alcoholic
beverages are prepared and/or served. Accessory outdoor bar counters are permitted in
the commercial districts south of Fifth Street, but only until midnight, or until 8:00 p.m. if
the property is next to a residential unit. They are aiso permitted in oceanfront hotels
with at least 100 hotel units in the R-PS4 district subject to the same limitation on hours
of operation. In either case they may not be visible from the right of way. Variances to
waive the restrictive hours for outdoor bar counters have in the past been applied for and
in some cases approved by the Board of Adjustment.

Regulating only the “bar counter’ leaves the problem of outdoor alcoholic beverage
establishments that are served from enclosed areas, thereby avoiding the restrictions on
outdoor bar counters. It is clear from the pattern of neighborhood complaints that the
sheer presence of large numbers of patrons at outdoor venues during late hours can
cause negative noise impacts on nearby neighbors, whether or not the actual bar
counter is outdoors or enclosed.

A limitation on rooftop outdoor alcoholic beverage establishments south of Fifth Street
could help to control the proliferation of unwanted land use conflicts between residents
and commercial establishments. This type of regulation could be in the form of outright
prohibition, or perhaps on a limitation on hours similar to those currently in place for
outdoor bar counters.

LAND USE AND DEVELOPMENT COMMITTEE

The Land Use and Development Committee reviewed the proposed ordinance at its
January 12, 2009 meeting and recommended the referral to the Planning Board for its
input and recommendation.

PLANNING BOARD ACTION

At the March 24, 2009 meeting the Planning Board continued the proposed ordinance to
the April meeting requesting that staff include definitions for rooftop and commercial use.
At the April 21, 2009 meeting, the Planning Board recommended for adoption by the City
Commission an amended version of the proposed ordinance. A definition for “rooftop”
was complicated to articulate during the discussions at the Planning Board hearing.
Would it be defined as the unclosed top level of a building? Or could it be defined as the
roof deck of the pedestal of a building? In order to avoid confusions, the final decision of
the Planning Board members was that no alcoholic beverage establishment, or
restaurant, may be licensed as a main permitted or accessory use in any open area
above the ground floor (any area that is not included in the FAR calculations) located
south of 5" Street, except GU, Government Use properties. This allows residents of a
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multifamily (apartment or condominium) building or hotel guests to use these areas,
which may include a pool or other recreational amenities, for their individual, personal
use. No variances from this section would be permitted. This was approved by a vote
of 5-0 (two members absent).

CITY COMMISSION ACTION

At the July 15, 2009 meeting, the City Commission approved the proposed ordinance on
first reading with the following amendments:

® Include in section 142-693(h): “....may be licensed or operated as a main
permitted, conditional or accessory ..."

® Add language regarding no commercial activity on the rooftop between 8 pm.
and 10 am.

® Add language no variances or special events permitted

These amendments have been incorporated in the proposed ordinance.

FISCAL IMPACT

In accordance with Charter Section 5.02, which requires that the “City of Miami Beach
shall consider the long term economic impact (at least 5 years) of proposed legislative
actions,” this shall confirm that the City Administration evaluated the long term economic
impact (at least 5 years) of this proposed legislative action and determined that the
proposed Ordinance may slightly affect the potential fees collected via Business Tax
Receipt as the ordinance will prohibit the use of any open area above the ground floor
(any area that is not included in the FAR calculations) south of 5 Street.

CONCLUSION

The Administration recommends that the City Commission adopt the proposed
ordinance.

Pursuant to Section 118-164(2) of the City Code, (2) when the proposed amendment
changes the actual list of permitted, conditional or prohibited uses within a zoning
category, the City Commission shall hold two advertised public hearings on the
proposed ordinance. At least one hearing shall be held after 5:00 p.m. on a weekday.
The first public hearing shall be held at least seven days after the day that the first
advertisement is published. The second public hearing shall be held at least ten days
after the first hearing and shall be advertised at least five days prior to the public
hearing.

The required advertisements shall be no less than two columns wide by ten inches long
in a standard size or tabloid size newspaper, and the headline in the advertisement shall
be in a type no smaller than 18 point. The advertisement shall be placed in a newspaper
of general paid circulation in the city and of general interest and readership in the city,
not one of limited subject matter.
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Immediately following the public hearing at the second reading, the City Commission
may adopt the ordinance. An affirmative vote of five-sevenths of all members of the City
Commission shall be necessary in order to enact any amendment to the Land

Development Regulations.

JMG/TH/JGG/ML
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Zoning map showing areas affected by the proposed ordinance

‘% Areas affected by the proposed ordinance

3 GU properties with alcoholic beverage establishments
&% potentially affected by the proposed ordinance

Areas that do not allow alcoholic beverage establishments
including parks and schools (GU)




DIVISION 18. PS PERFORMANCE STANDARD DISTRICT
Sec. 142-693. Permitted uses.

(h) Notwithstanding the uses permitted in (a) and (d) above, in all districts except GU, government
use district, no alcoholic beverage establishment, or restaurant, may be licensed or operated as a main
permitted, conditional, or accessory use in any open area above the ground floor (any area that is not
included in the FAR calculations) located south of 5th Street. Except that:

(1) Outdoor restaurant seating, not exceeding 40 seats, associated with indoor venues may be
permitted in the areas described in this subsection (h) before 8:00 p.m. with no background music
(amplified or nonamptified).

(2) No commercial activity may be permitted on areas as described in this subsection (h) between
the hours of 8:00 p.m. and 10;00 a.m.

(3)  Nothing herein shall prohibit residents of a multifamily (apartment or condominium) building, or
hotel guests and their invitees to use these areas as described in this subsection (h), which may inciude a
pool or other recreational amenities, for their individual, personal use.

Variances from this subsection (h) shall not be permitted. Special events shall not be permitted in the
areas described in this subsection (h).














