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OFFICE OF THE CITY MANAGER

NO. LTC # 289-2009 LETTER TO COMMISSION

T Mayor Matti Herrera Bower and Members of the City Commission

FROM:  Jorge M. Gonzalez, City Manager (\>

/

DATE:  October 21, 2009 /

o~

SUBJECT: Acquisition of Republic Services c:kola"rid;, LP, by Waste Services of Florida,
Inc.

This Letter to Commission is to inform you that Republic Services of Florida, LP, currently
one of the five City licensed commercial solid waste franchisees, has executed an asset
purchase agreement with Waste Services of Florida, Inc., who is also alicensed franchisee.
The Asset Purchase Agreement dated October 5, 2009 is attached.

The cument market share of the City's commercial solid waste is 6.42% for Republic
Services and 22.84% for Waste Services.

With this acquisition the number of franchise waste contractor will go from five to four. The
City Code states that “The City shall license not more than five franchise waste contractors”.
In 1998, the City Commission approved renewal agreements with four franchise solid waste
contractors in exchange for not issuing a fifth license to fill a vacancy that had occurred. The
City was serviced by four franchise solid waste contractors until a fifth franchise agreement
was approved and signed in May 2003,

Should you have any guestions, please do not hesitate to call me.

Attachment;
A. Asset Purchase Agreement
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Attachment "A"

EXECUTION COPY

ASSET PURCHASE AGREEMENT
dated as of October 5, 2009
by and among
REPUBLIC SERVICES OF FLORIDA, LIMITED PARTNERSHIY,
REPUBLIC SERVICES, INC, (solely for the purpose of Section 9.8),
WASTE SERVICES OF FLORIDA, INC.
and

WASTE SERVICES, INC.
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ASSET PURCHASE AGREEMENT

This ASSET PURCHASE AGREEMENT (the “Agreement”) is executed and delivered
as of October 5, 2009, by and among WASTE SERVICES, INC., a Delaware cotporation
(“WSI") and WASTE SERVICES OF FLORIDA, INC.. a Delaware corporation (*Buyer”}. on
the one hand, and REPUBLIC SERVICES, INC., a Delawarc corporation (“RS8G™) and
REPUBLIC SERVICES OF FLORIDA, LIMITED PARTNERSHIP, a Delaware limited
partnership (“Seller™), on the other hand. All capitalized terms used in this Agreement shall have
the meanings ascribed to them in Article XI of this Agreement. RSG is a party hereto solely for
the purpose of Section 9.8 of this Agrcement.

RECITALS

WHEREAS, Buyver desires to purchase and acquire ceriain desipnated Assets (as defined
in Section 1.1) principally used or held for use by Seller in connection with the solid waste
collection business in Miami-Dade County, Florida (the “Market™), subject to and in accordance
with the terms and conditions set forth in this Agreement; and

WHEREAS, Seller desmres to sell the Assets to Buyer, subject o and in accordance with
the terms and conditions set forth in this Agreement;

NOW, THEREFORE, in consideration of the mutual promises and covenants in this
Agreement and other good and valuable consideration, received to the full satisfaction of each of
the parties, the parties agree as follows:

ARTICTE I

PURCHASE AND SALT OF ASSETS

I.1  Assets. On the terms and subject to the conditions set forth in this Agreement, at
the Closing, Seller shall grant, convey, sell, transfer, deliver and assign to Buyer, and Buyer shall
purchase from Seller, all of the right, title and interest that Seller possesses and has the right to
excluding the Excluded Assets, free and clear of all Encumbrances, except Permitted
Encumbrances and Blanket Licns (which Blanket Liens shall be released by Seller in accordance
with Section 6.16):

{(a) 'The real property, improvements and fixtures owned by Seller which are
listed on Schedule 1.1{a) (such owned assets of Seller are referred to collectively as the “Owned
Real Property™ or the “Real Property™):

(h) The following tangible personal property owned or leased by Seller as of
the Closing: (i) the automobiles, trucks, fork lifts, construction vehicles and other motor vehicles
listed on Schedule 1.1{b)(1), together with all attachments and accessions thereto (collectively,
the “Rolling Stock™) to the exient registered with any Governmental Authority (collectively, the
“Registered Rolling Stock™): (i) the number of containers and compactors located on-site with a
customer that relate to a Collection Account and listed on Schedule 1.1(b){ii); (iii} that number of

{01 £50897:6)
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additional containers and compactors stored on the Real Property and listed on
Schedule 1.1(b)(iii} (collectively, together with the containers and compactors listed on
Schedule 1.1(b)(ii). the “Containers™); (iv) all of the furniture and office equipment listed on
Schedule 1.1{b)iv) (collectively, the “Office Equipment”); (v} all inventory of supplies, fuel.
parts, tires and mainfenance accessories {collectively, the “Inventory™); and (vi) other tangible
assets listed on Schedule 1.1(b)iv):

{c) Subject to Section 1.7, the following Contracts:

(i)  All Contracts and other rights to provide small container municipal
solid waste commercial and industrial collection services to the active customers at the
locaiions on the service toutes listed on Schedule 1.1(c)(i) (collectively, such customer
accounts are referred to herein as the “Collection Accounts”, and the Contracts or other
rights to service the Collection Accounts are collectively referred to herein as the
“Collection Contracts™); and Schedule 1.1(c)(i): (A) will be provided on the daw hereaf
to identify such Collection Accounts by customer number and zip code and to sct forth,
with respect to each Collection Account, the service requirements, container size and
standard monthly charge; and (B} will be updated within one (1) Business Day following
the Closing Date to identify all customer information relating to the final Collection
Agcounts transferred on the Closing Date, including customer name, service address,
billing address, customer number, zip code, service requirements, container size and
standard monthly charge:

(ii}y The Contracts with Governmental Authorities listed on Scheduie
1. 1{c)ii) (collectively, the “Government Confracts™);

(iiiy The leases relating to the Rolling Stock listed on Schedule
1.1{e)(iii) (collectively, the “Rolling Stock I.cases™):

(iv) The leases relating to the machinery, heavy equipment and
materials handling equipment (in cach case, other than Rolling Stack) {collectively, the
“Eguipment™) listed on Schedule 1.1(c){iv);

(v} The leases relating to the Office Equipment listed on Schedule
1.1{ewy;

(vi) The employment agreements listed on Schedule 1.1{c)Hvi}
(collectively, the “Employment Contracis™},

(vii) The agreements relating to the Assets listed on Schedule
L 1{e)(vii): and

(viii}  Those other Contracts of Seller not set forth on Schedule 1.1{c)
solely to the extent (A) cach such Contract relates primarily wo the ownership or operation
of the Assets in the Market and requires by its terms annual expenditures after the
Closing in an amount less than $25,000 and (B) such Contracts collectively do not
require by their terms expenditures after the Closing of more than $100,000 {collectively,

(]
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the “Permitted Unlisted Contracts.” and together with all of the Contracts described in or
listed on the Schedules 1.1{cHi}-{vii), collectively, the “Assumed Contracts™)
(notwithstanding anything herein to the contrary, any Contracts that are nat listed on
Schedules 1.1{c)i)-(vii) and do not constitute Permitted Unlisied Contracts will not be
included as Assumed Coniracts);

(d) All sccounts teceivahle of Seller arising from the Collection Accounts
which will be listed on Schedule 1.1(d). (collectively, the “Accounts Receivable™), which
schedule will be delivered by Seller to Buyer within 5 Business Days following the Closing
Date: provided. however, that Accounts Receivable shall exclude any inter-company accounts
receivable and accounts receivable of Seller related to any National Accounts;

(e All of the (i} operating records, customer records, mainienance files,
engineering studies, plans and specifications of Seller to the extent related to any Asscts in the
Market {in whatever format they exist, whether in hard copy or glectromic format) and (ii) to the
extent transferable under Applicable Law, human resources records, cmployee personnel files
(including all employee benefit files and employee investigation files, if applicable) and related
files (collectively, the “Emplovee Records™) related to employees of Seller hired by Buyer in
connection with the Transactions, but excluding any such files, documents, books and records
that constitute Excluded Asscts pursuant to Section 1.2 and excluding past e-mails that are not
part of such files, documents, books and records and that instead may be stored on servers or
networks of Seller or otherwise included in the Excluded Assets (collectively, the “Records”);
. provided, however, that Seller may retain a copy of {A) all Employee Records and (B) all other
records and files transferred to Buyer pursuant to this Agreement, including those needed to
comply with anv regulations, investigations, audits, or inquirics or for ongoing matters relating to
the Excluded Assets, including all disputes and litigation matters,

(f) The computer hardware and software of Seller that is listed and described

(z) All of the TP Rights listed on Schedule 1.1{g});

{h) All Permits related to the ownership, operation, management or use of the
Assets in the Market that are owned by, issued to, or held by or otherwise benefiting Seller and
transferable by their respective terms to Buyer;

(i) The eredits, deferred charges. prepaid expenses, deposits and other prepaid
assets, other than those related to Taxes {except for any prepaid sales Taxes and property Taxes
relating to the fixed assets included within the Assets), of Seller principally related to the Assets
and listed and described on Schedule 1.1(1) (collectively, the “Prepaid Assets™); and

) All right, title and interest in and to the dedicated telephone and fax
numbers, post office boxes and telephone listings of Seller lsted on Schedule 1.1().

To the extent any Registered Rolling Stock is owned other than by Scller, Seller shall cause such
Registered Rolling Stock to be sold fo Buyer at Closing by the entities holding title thereto
{collectively, the “Additional Vehicle Seller™).

{DA450697;6 -3-
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1.2 Excluded Assets, Notwithstanding anything to the contrary in Section 1.1 but
subject to Section 1.7, the parties agree that the Asscts shall exclude any assets of Seller that are
not expressly designated as Assets pursuant to Section 1.1, wiich excluded assets of Seller shall
remain the property of Seller and shall not be sold to Buyer or WSI at the Closing {collectively.
the “Excluded Assets™), including, without limitation, the following Excluded Assets:

(@)  The Purchase Price to be paid by Buyer to Seller pursuant 10 Section 2.1
Seller's other rights under this Agreement or any Ancillary Agreement,

()  All cash or cash equivalents on hand or held in any account of Seller
(including all checking, savings, depository or other accounts), and all bank accounts and escrow
accounts of Seller;

{c) All accounts Teceivable and notes receivable of Seller related to or anising
out of transactions between Seller, on the one hand, and any subsidiary or Affiliate of Seller (any
such subsidiaries or Affiliaies of Seller are collectively referred to as the “Selier Companies™),
on the other hand;

{d) All stock, membership interests, parinership interests or other ownership
interests in Seller or any Seller Companies;

(e}  FExcept as otherwisc provided in Section 1.1(e), all corporate or other
entity-level Records of Seller or Seller Companies, including, without limitation, corporate
charters, qualifications to conduct business as a foreign corporation, arrangements with
registered agents relating to foreign qualifications, taxpayer and other identification numbers,
seals, minute books, stock transfer books, Tax Records, blank stock certificates and other
documents relating to the organization, maintenance and existence of Seller or any Seller
Companies;

(t) Excent as otherwise provided in Section 1.1(e). any Records of Seller to
the cxtent related to any Excluded Assets or Excluded Liabilities (including, without limitation,
files relating to Taxes and personnel files);

(2) All rights of Seller with respect to any praceedings. causes of action and
claims of every nature, kind and description, including. but not lmited to, all nghts, claims,
Hens, tights of setoff, offset or recoupment, defenses, lawsuits, judgments and other claims or
demands of any nature against third parties whether liquidated or unliguidated, fixed or
contingent or otherwise;

(h)  All rights under any insurance policies of Seller or any Seller Companies.
including, without limitation. any cash surrender value under any such insurance policies:

(i) All ¢laims for any refunds of Taxes and other governmental charges
attributable to any period ending on or before the Closing Date:

() All assets held under any employee benefit plans maintained by or for the
benefit of Seller;

[01450697:6} -} -
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(k) All prior title insurance policies and commitments, deeds and surveys
covering any Real Property issued to, on behalf of or for the benefit of Seller or any Seller
Companies; provided, however, that Seller agrees to provide copies of the foregoing to the extent
in the possession and control of Seller;

(1) Any computer hardware and software owned or leased by, or licensed to,
Seller that is not lisied on Schedule 1.1(f) (including, without limitation, all billing. route

management and other software programs in addition to basic operating systems);

(m) Al rights, title and interest in any financial responsibility, financial
assurance or similar mechanisms;

{n} Such other assets of Seller that are listed on Schedule 1.2(n}); and

) T'he Wational Accounts,

1.3 Assumed Liabilities. At the Closing, subject to Article IX, Buyer and WSI shall

jointly and severally assume from Seller, and shall agree to pay, perform and discharge when
due, the following Liabilities of Seller (the “Assumed Liabilitics™):

{(a) All Liabilities arising under or pursuant to the Assumed Contracts, the
Collection Accounts and the Real Property,

{b) All Liabilities for the customer deposits {the “Customer Deposits™) and
deferred revenue obligations (the “Deferred Revenue”) listed on Schedule 1.3(b);

(¢} Any and all Liabilities relating to the Assets with respect to Environmental
Laws and Permits whether such Liabilities relate to periods preceding or following the Closing,
including all closure/post-closure Liabilities with respect to the Assets (including such Permits)
and all obligations under Applicable Laws (including Environmental Laws) to cstablish accruals
for such Liabilities;

(d) Al Liabilities for Taxes relating to the Asscts accruing on or after the
Closing Date, including Taxes relating to the Real Property (subject to the terms of Section 6.4);

() All Liabilities listed on Schedule 1.3(e);

(£) All other Liabilities which Buyer and/oer WSI expressly agree to assume
pursuant to this Agreement; and/or

{g)  Any other Liabilities (other than Excluded Liabilities) of any nature
whatsoever, whether legal or equitable, or matured or contingent, arising out of or in connection
with or related to the ownership, lease, operation, performance or use of the Assets afier the
Closing Date.

1.4 Excluded Liabilities. At the Closing, subject to Article IX, neither Buyer nor WSI
shall, by the execution and performance of this Agrcement or otherwise, assume, become

ih
1
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